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DEPARTMENT OF HEALTH, EDU&ATION AND WELFAREf LoLr

OFHEEOFEDUCNNON . B
N . ‘ .
wAsHmGTON D.C: 20202

“ S—' | - \, ,v », . A’ﬁgu.st- 20, 1975 . .. ;.‘a“ .j'. e . . -

Dear Colleague.

" The following is.a brief overview of a poli/ paper prepared for the Office
. of Indian Education entitled. Q&,Legislaai e Analysis of the Federal Role in
Indian Education." - This papér was .prepdred in response to requests from .
both the Office of the Secretary,” Department of Health, Education, and Wel-
fare and the Office of Education that/a paper. be prepared -that delineated
and substantiatéd the basis for the/present role of the Office of Education

in Indian Education.der-~ :\\§\ S . T
‘In. 1aying out the basis. for the/ﬁederal role in Indian education, this ’ . ' ‘_.}

6

paper covers the following areas: \ , v . . — ;
\

C-a chronology of the Federal—Indian relationship

~

kY

" an analysis of treaty re8ponsib11ities for education of Indians

i . 3

a chrohology of delegation of Legal’responsibllity of the United s . ,;
States to government departments and agencies g

|
. -
-

- interpretation of the legal respons1bility of .the Federal government
in the field of Endian education. g . _ . . .

N w

We hope that you will fin “this: paper to be a usﬁful reference tool for the
legal perspective it provides.’ We look forward to your continued interest Ce
%n and support of Indian Education. .

. . _l . ) ; Sincerely,

/ ' Deputy Commissioner ) : .
J .. 0Office of Indian Education - ' ' .
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" the Indian tribes, a'great deal ‘of the legal theory must come

- o . .' o oA \ :

. 0h oo 3o . o A ) \" \.\J
o L Foreword ‘ , N

3 ‘ﬂ‘:,‘h\"”\‘ 3 3 4 \

Y . R I . P

“The snbject'of,this piper is the ﬁLegisfative Analysis'ef :
theFederal Role in Indlan Education." Ind1an Affalrs, unlike

some other areas of 1aw, is hlghly dependent upon- the events
qi 17

| and‘movements.of h;stony.,4No~pnr1f1ed legal theory such as o

7cont;act law or the law of damages.emerges from the field of

QIndian law.'\Rather;we are faced at dvery turn with discovering

"what nappened"Jand fren our knowledge of the events of the’
past we are able to pro&Kct with a reasqnable basis in fact
what legal theerles were accepted and used as the bas1s for
Judgements in the field of‘IndlanvAffalrs.

When conf;onted with the task of determininé the federai(

.role 1n Ind1an educatlon we must understand educatlon as mere-

ly a' part of a larger relat*bnshlp which is partlally polltl—

Ny

cal,Jpartlally moral, and partially pragmatfic existing between

COmmunities of Indians and the United States, While some of

the legal theory must come from the ratified treat%es,'statutes :

and case law defining the relationspip'of the_United_states/and

" \

inﬁtracing developments of a continuing nature in the actions

of theiUnited States in fulfilling its leéal obligations about

whgyh no doubt whatsoever exists.

.Y ’ B ) L2
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. - S ThlS paper attempts to trace a number of historlcal ’ _V V
RN d PO

, developmgnts which have a relevance ln determlnlng the legal

’obllgatlons of the federal government in the field of Indlan

" ' »e 7™
?%Mm' educatlon. The flrst sectlon deals w1th the development of/«
m*x%\',federal pol;cy in the fleld of Indlan Affélrs, deallng spec1 I e

\\ f1c1ally with the gradual merger of two dlfferent\ﬁorm

v obllgatlons - treaty r1ghts and the general concern for Indian !

cles and g;

?1

res the hlstorlcal background of.the treaty co gil,v»s‘
letters of 1nétruct10ns to treaty comm1ss1oners, and\repor€s~
S by treéﬁy*cog‘lss\a‘onersiA Too often treaty obllgatlons are'f
) understood as a vaghgly defined" promlse unrelated to legal / i
rlggts and hav;ng malnly a h1stor1cal curiosity for pollc?es Yy

o -today. Yet the trend of‘case law today indicates that more .

of proceedlngs, and other data to determlne the nature/ and

_.@ extent of the federal government S o‘llgatlons~to Indlans.
' . - T i ' . R
- The third section reviews*the instances in which federal °

/ ‘ M
legal obllgatlons have been ass1gned to varlous\?;partments :

' other than the’ Interlor Department Part of the mythology of

—

- Indians Affairs in recent years had been that the Indlan pro-
- B

. grams ‘are located\solely in the Interior Department Such is

not the case: and a review of the many 1nstances, in early

American hlstory and in modarn tlmes, when spec1f1c programs‘f'

s FO :
= e B

of government departments have been opened to Indlans dlspels *

. ’ ’ . L0

such a, Uellef . ; ‘x

o w7

iENC o - T “ S
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"_"from4the dlfferent government departments.; But such arguments

S

\\uch as e11g1b111ty for programs, determlnatlon of the meanlng //

that there 1s ‘a cons1stent pattern of actlon and und=rstand1ng

"arguable, on- the bas1s of court d;cta or adm1n1strat1ve rullngs,,

'that Indlans may or may not be. ellglble for«certaln serV1ces g

[
.e.
»

LW E P -
«.f M 3 . PP * X .

branches of the federal government to indicate that whilew§¢;<e,

t;mes each of the branches of the government has advocated thq%
N
termlnatlon of spec1al serqlces "to. Indlans, the general trend

is just as strong for the three brancheéjof the federal govﬁ%ﬁ S

' ment to advocate an expanded role for the federal govermment in ////;F
&

fulfllllng its legal obllgatlons.o Flnally the many questlons T .

Al

of specific Ind1an programs§ and rec0gn1tlon of Ind1an tr1bal ff S
/

governmerits as sponsorlng agenczes w1th a "federal 1nstrumenta— R,

[ - b

v llty" aspect of polltlcal status are d1scussed in orden_ho show %f ' . #

A

in the federal gOVernment of 1ts legal obllgatlons to Indlans-,§

By concentrating, on the hlstorlcal background of leg s-.lijf}

-

'latlon, treaty negotlatlons, and departmental servlces to p“72.*;”

,.”“.

.'Indlans, we haVe the context w1th1n whlch any Speclfmc deter—'.‘“j ?;5' N

e B -
r g * o hd - .- #
Rl

mlnatlon of present legal respbns1b111t1es to IndlanSocan be kx. ST

understood Wlth@?t thls h1stor1cal background mt could be IR ;t,x

s .

A

would be taken outs1de of the h1stor1ca, e_t"of what had

actually happened and placed in 1solatlon ‘as abstract proposl—
tlons of law.. Legal theor1es, absent\the h1stor1cal context

out of . whlch they came and the present \social context in Whlch e LN
» . .

they are to ‘be enforced, are m1slead1ng at best.

"

L]

1t 1s,hoped, therefore, that the iollowlng paperfwfli_
., . 6~ ' . * . .

o - i - g R
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serve to provlde an understandlng of the present stance ofuthe.‘ '

»

s s : -

federal gbvernmeht 1n pnov1d1ng serV1ces to Indlans&and tg, :f

Indlan trlbal organlzat;ons._ Orientation of the present pro-f:__a

-
e Ky

grams w1th1n thls‘hlstorlcal'analyels w111 enable Ihdlans hnd

admlnlstrators to uhderstand the era 1n whlch we 11ve,gnd thef

.lu

antecedents whlch have“@reated thls ra. With this ﬁnde%stand- ‘
: G .

o

1ng we can mo¥e forward to fulfill ourayarlo gfr@sbonsibllltlesf“W-#

S gﬁ‘») ’r

.ei
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V\;'Jf' .;flg Introductlona.i_ ; ‘5j' /"QTT% R 'ffi'
The relat10nsh1p between the Unlted States government and _
the Amerlcan Ind1an trlbes is llke,no other relatlonshlp between
*modern natlon and the aborlglnal 1nhab1tants of the lands«. .,M‘\“
,i wh1ch 1t now occuples. A def1n1te _political structure ex1sts ; 5:
(?3:;w1th well-deflned doctrlnes and respons1b111t1es in the Amerlcan
T:31tuat10n/that does not exist w1th°respect’to any other natlon._
* This structure is a resu)& of the unlque h1story of" the Un1ted
g States and the ‘pattern of Ssettlement: of that portlon of thé .
“ North Amerlcan contlnent which now forms the United States.
EN . : ' I

~B. The Co lonlai Perlod o . .p , __.tv@~

kY . <,

The pre—hlstory of the ﬁnlted States is one 1n whlch the o

- e

great colonlal powers of Europe each formed<areas of settlement
4 .

1n\North Amerlca.and clalmed, on the basis of theoDoctrlne of

"Dlscovery, to exert certain powers of government over the lands
, r
" which they had ndiscovered. " D1scoveryabrought w1th 1t, under

the then popular 1nternat10nal legal doctr;nes, the exclus1ve




.ir. . . s " o )
\.' , . * .; @ :.. > B
| : . o B . SRR,
right to purchasexthe lands of the abor1g1nal 1nhéb1cants, as

agalnst any claims %hlch mlght be exerted w1th respect;;o t:e
_1lands by other European n&tions. o ;,« | . ;1..; '

As the colon1al wars e11 nated The Netherlands, Swede:nr
France and flnally Spa;n from con81deratlon as domlnant polltl—
cal powers in North. Amerlca, England and 1ts colonaes essumed
.the cialms of the European communltx of the rlght to;gurchase |
the—lands of the aborlglnal 1nhab1tante who were. now popularly .
called Indlans. Wlth the revolt -of” the Amerlcan,colonges ’
d}ffagalnst Great Brltaln an 1nter1m perlod <of qua81—1ndependence\_
i 'of'Indlan trlbes r;s;lted that d1d not come to an end unt;l EF:E;
lthe Treaty of Ghent when England flnally w1thdrew 1ts claxms o
Aand polltlcal 1nterests to the lands of the Oﬁlo and MlSSlSSlppl*‘

' r [ B .. ’ . !

valleys. L, . g;&}_v } - | o e

#‘l 6.' Post Revolutlonary War Perlod

Tng.negotlatlons at Parls endlng the Revolutlonary War
Lsaw Great Br1ta1n demand that a- vaguely deflned terrltory con—
vtrolled by Indlans be recognlzed west of the llne of démarcatlon
‘A_whlch had been created by the Proclamatlon of 1763 1ssued by
the Klng of England Amer1§:ns argued that’ the United States °

-had received a recognltlon of 1ts soverelgnty over the old
Northwest Terrlto?y'ln the Parls Peace conference. * The facts
indicate that while the Unlted States attempted to exert. total'x
polltlcal control over the area»and did 1ndeed recelve several~‘
‘m3581ve land udbSlonS in the area, that he War of 1812, 1n
which the majo rlty:of Indlan tr1bes'of ‘the area were.allles '

with Great Br1ta1n, demon*trated that the Indlan tribek d1d

R 14

i
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%
not in fact regard themselves as wards of the Unlted States

\‘ . o.

dur1ng -the' per}od 1783-1815

. The flrst Indian treatles sign%d follow1ng the Revolution .
and statutes .passed by the United Stdtes Congress: seem, to
‘1nd1cate that the Un;ted States did not regard 1ts cla1m to

polltlcal control over the tribes as absolute 1n'any sense., 2T

1.

' Provisions were made in the-treatles w1th the Delaware ‘and the.ﬁy

Cherokees? to allow them to send delegates to the United States L, "
Congress when they felt 1ncllned to do SO. In1t1al statutes .

deallng w1th the Ind1an tr1bes were exclus1vely trad1ng statutes

v &
.

' and a System of factorles-was 1n1tnated Lo regulate trade wath 6v '\i_ 1:‘

-

the Indlans and to allow the Indlans to produce prod cts fOr '-'ﬁv\'

sale to the United States.’ L SRR S

ClVll and cr1m1nal Jurlsdlctlon\and the r1ght to self- .

o government were preserved to the tr1bes in these early treat1esl+ "'\ﬁ_
t :

and in some cases the tr1bes were allowed t o' punish wh1te in- .
, . » S - .
i truders on thelr lands accordlng £0 the1r own laws., - Passports” T,

1 were regularly Lssued by the Governors of  the- organlzed ter—'
r1tor1es or’ by mllltary commanders of frontler posts for travel
into the lands of the respect1ve Ind1an tr1bes 6 The obllgat;ons

y undertaken by treaty by the United States in the perlod from .
1783-L815 were those of a protectorate nature in wh1ch, in ‘

-return for land cesslons and trading concesslons, the Un1ted
‘States guaranteed certa1n rights to\the -Indian tr1bes - _. .

- The United States reorganlzed its adm1n1strat1ve structure

b

- under the Const1tut10n\follow1ng seven years of government

-

under the Articles offConfederatlon_and Indian Affairs were




.: . :. .; ‘i lﬁ(
. : !

~placed under the Departmen/fof War in 1789 7 Two days af%er

. %he creation of thé War Department the Northwest Ordinanee;Was

passed (August 7, 1789)‘and the policy for dealing w1th thé

. Indian tgibes was establlshed in Article Three of this

Ord}nance~

,~\,‘ . g

. The utmost good faith shall always be observed
towards the Indians; tHeir land.,and property
“shall/never be . taken from them without their
consent; and in their property, rlghts and liberty,
., they néver .shall be invaded or disturbed, unless in
. i just and lawful wars authoriszed by Congress' but 7.
o ‘laws founded ih justice and humanity shall from

oo s time to time be made, for preventing wrongs being.
e . done to them, agd for preserv1ng peace and friend-
- '1 'ship wnth them .

'{;; el n year later Congress passed a statute defining the pattern of

3:; fsettlement for the lands soutH of the Ohio River,g and the

f-Ordinance fOr the government of the old’ Northwest was made

applicable to the territory

The lands west of the/Royal Proclamation.line whlle in

v o 'some cases claimed by the 1nd1v1dual colonies,lo were, front an

&

~’

1nternational point of view, still €he lands of the Indians and

subject to negotiated sale by the Indians. The Act of August

20thy 1789, "An Act providing for the Expenses which may

attend Negotiations or Treaties with the Indian Tribes,'and the

app01ntment of Commlss1oners for managlng the same," established

(;J;:/? a fund of $20, OOO which was derived from the "duties on 1mports
) . 11

and tonnage."

The precedent was thus establlshed during

.thls 1nter1m period that Indian Affairs were directed to the
b

military department but the funds‘used'to support indlan

* ¢ activities came gyt of trade revenue and thus preserved the

3 -

"international aspect” of Indian Affairs.

)

- i -. . S s

i o

. ‘» _'"Lp'—.'
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*f/f'l . The Trade and I ercourse Act of July 22, 179012 outlxned

the regulatlons unde which prlvate cltizens could tfade o

a b
| 'w1th the Indians, I lelduals found,tradlng w1thout a’‘govern—
: ; ‘
/. ment license had th ir goods confzécated and 1nd1v1duals were,
. barred from purchaszng lands from the tr1bes except 1n@a publch

i
'r treaty held under the authorlty of the Unlted States. Crlminal

ment of‘the Treasury an offlgeq "to be denomlnated,_'Purveyor
"g_af Publlc Suppales,'" who had the duty of procurlng and pro-
'_.v1d1ng all Indlan goods. Wlth thlS act the admlnlstratlve\
’dndresponslblllty for Indlan Affairs was dlstrlbuted among flve
| .dlfferept lfvernment departments.' The War. Department had res—

gfor Ind \an Affalrs generally. The’Treaty Commls— o

‘ L
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The Aﬁt of March 3 1799 h eIabor@ted on, the 1n1t1al

rules and regulatlons of the Trade and Intércourse ‘Act of. o
) A

<

1790 & strengthened prov1s1ons of punlshment and Jurlsd;ctlon |

of the former act « The follow1ng year an et for the preser-

, vatlon of peace with the Indlan tribes," 15 prQV1ded for the

v

>

3

.
o

«punlshmenv of any 1nd1v1dualawho sought to 1nc1te ‘the: Indlans

to V1olate a treaty or "dlsturh the peace and tranqullllty" of
the Unlted States. To ensure that tranqullllty-Congress later
1n tne year passed an act authorlzlng army pqst commanders to‘
feed‘y1s1t1ng Ind1ans and allow1ng the Pres1dent to pay the

expenses of v131t1ng Indlan delegatlons to the Capltol

A

All of" these acts 1nd1cated an awareness on the part of the

4
Un1ted States of its- expandlng respons1b111ty to prov1de a

numbergof serV1ces notoantlclpated by thé treat1es but neces—
J

-/
sary t0 ensure Ehat the relatlonshlp between the Un1ted Statks

and the Indlan trlbes functloned smoothly. In the broad context

x-»’

5259

of legal respons1b111ty of the United States in the f1eld of

educatﬂbn we can’understand that these early laws Were requlred

4

by a sp1r1t ofpunderstandlng derlved from the treaty negotla-

tlons and therefore a respon51b111ty of the Un1ted States, 1n‘

]

an 1nternal dOmestlc sense, to ensure 1ts fulflllm it of the

1 Iz

)
e Act of March. 30, 180217 a%aln expanded the baSJ.c 3

® . ;,;9

treat1es. l?

trading regulatlons for Ind1an Affalrs. The prOV1S1ons of the

|-

former Trade and Intercourse Acts were reafflrmed and the pro—

}
v1s&on of the Act of 1799 whlch allowed the Pres1dent to

1

I

F}

furnish the Indlans with "useful domestic an1mals, and 1mplements“

for -6 - o e.1§””
L RIORE I N
. ‘1‘_' S ‘%A . S :’F /




;\ of husoandry, and‘W1th goods or money, as he shall Judge

proper," was expanded from a mere phrase to a’ whole sectlon of

o
L

' the act: j ! e P ?

.. Sec. 13 Angd be it further enacted That in order to .
.- promote civilization amoéng the frlendly Indian tribes, .
| - and to.secure the continuance of their friendship, /
' % shall be lawful for the President of the United AN
: , tates, to cause them to be furnished with useful - .
» »  -“domestic animgls,'and implements’ of husbandry, and o
S with goods or money, as he.shall judge proper, and
to*appoint such persons, from time to time, as tem=-
porary agents, to reside among the Indians, as he shall
think fit: ¢Provided, that the whole amount of such’
presents, and aIIowancq t® such agents,‘shall not R
-exceed . flfteen thousand dollars per annum. o Y

ﬂ

1 ThlS séctlon has hlstorlcally been v1ewed as the flrst eﬁfort
\Vto “c1v111ze“ the Indlans and many hlstorlans of Indian Affalrs
7:date the - assumptlon of" soclal and edacatlonal serv1ces pro—

| vided by the Unlted States to Indlan tr1bes from this sectlon ﬂ,

:*a'of the Intercourse Act of 1802 v SN " B |

4$In general such, 1nterpretat1pns are correct but the usual

' ;mplrcatlon glven "to- Sectlon 13_as that the Un1ted States was :
’-not legally requlred to prov1de th1s “c1v111zat10n“ fund to the
:trlbes. Thereforab tradltlonal reasonlng has gone, the Un1ted
States has dlscretlonary powers to prov1de serv1ces whlch are’
or1ented toward the c1v111zatlon of the-Indlans. Th1s 1nter— :'
pretation lsgnot strlctly correct ' 3

- . .

' Sectlon m3 states that "in . order to promote the c1v111zatlon

g among the frlendlx Ind1an tr1bes, and to secure the | cont1nuance
N

)
of the1r fr1en hlp," the Pres1dent can prov1de the Indlans w1th

BT

3

the goods and materlals 1n§§%ated We see in thls section the | _'@h;'

Unrued States acknowledglng that contlnued frlendshrp\y1th

v Indlans must be accompllshed 1n terms which the Indlans would




»

. friendshlp" prog1s1one of 'the treatles, and i

{ et o

o : . . . . \
. . ) .

cular authorlty to enable him tq fulflll-th
)

"peace and

the PrESldent

is not obllgated by domestlc statutory law to rovide these

“tionary with regard to 1tems purchased and presented“to the

' “Indlans, 1t IS not a d1scretlonary fund wlth respect to the

fulflllment of the treaty obllgatlons by the Un1ted States to -

U

Qprotect ‘the Indlans and to preserve peaceo Sectlon 13.mnst be

- read in the backgrouﬁd of‘Sectlon 1 of the act which carefully

2

dellneates the Indlan Terrltory from the lands~of the-Unlted

i
uStates. And 1t must be read in the hlstorlcal c ntext of the

'Unxted States w15h1ng to preserve a friendshlp w1th the“Indlan

? N N

trlbes in ordef to»prevent Great Br1ta1n from extendlng 1ts

‘ frlendshlp w1th them to the detrlment of .the Unlted States.

The lnterpretatlon of the Act of]ﬁarch 30 1802 therefore

‘, "plalnly depends upon the understandlng of prev1Qus acts re—'

vzewed above and isg lntegraliy tled in lts 1nterpret1ve context,

. to the law prohibiting 1nd1v1duals from 1ncrt1ng the urlbesvj

1

passed 1n‘1800. ‘As a counter-measure to cement the frlendshlp

-5.)(

»;of'the Indlans, therefore, Sectlon 13 assumes. the status of a

legal responS1b111ty of. afflrmatlve actlon by the Pres1dent 1n

:his relationship to- Indlan trlbes.* <

This 1nterpretat10n is further supported by the Act of

'March 3, 181318 whlch-glves‘the,Presldent of the Unlted States

@

R

R

iy
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- . the power "to cause*full andﬂample retallatlon" for "any

- violations of’ the lays and usages of war, among civiliged

”natlons," which "shall‘be or have been’ done and perpetrated

-

by those actlng under authorlty of the. BrltlSh government "
/ _

- Sectlon 2 makes spec1f1c prov1s1ons' . . : e
B Sec. 2. And be it further enacted That in all
__  cases where any outrage or act of cruelty orF

- barbarity shall be or has been practised by any - -
Indian or Indians, in-alliance with the British L
government, or in connection with those acting® | o 7
under the guthority of the said govermnment; or e

- citizens p% the Unlted States or” those under 1ts-' _
protection, the President offthe Unlted States is ., i

. hereby authorigzed to cause full and ample retalid« :

tion to be done and executed on such British
. subgects, soldiers, ‘seamen, or marines, or Indians, .
° in alliance or connexion with Great Britain, being . e

~ prisoners of war, as if the same.outrage or act of L

" cruelty or:barbarity had been done under the . .
\authorlty of the British government - v P '

N " D. Post War of 1812 Perlod ‘-" o _‘g A
. r r o ‘
N ,FollOW1ng the War of 1812 the Unlted States and Great

'Brltaln, 1n the Treaty of Ghent in 1815, 9aagreed that.eachﬂ

S

government should restore its Ind1an opponents to the polltlcal p
status whldh,they engoyed dur1ng the-mar and prior to ite -
.gTreatles s1gned in 1815 as part-of the Unlted States effort to

. fuiflll its Ghent Treaty obl;gatlons restored and made whole

'again the "peace'and friendship" articles under which the -

c1v111zatlon fund had been Justlfled 20 ’ N

] 8

ﬂ‘ qu statutes . reflect this new ‘status of the post war.

perlod The.Act of March 3’ 18174 Prov1ded f.e ‘the punlsh- L




i

oG
e

""agamnst the further decllne and f1nal extlnctlon of the Indlan

A

‘confgnt/of the Senate " 'In the h1stor1cal context in whlcﬁ

[l

~this statute occurs the Senate in exerc1s1ng Sts "adv1se and
consent" powers over maJor gppolntments, 1nd1cat§s that the-
Un1ted Stﬁtes recognlzes that the polltlcal status of the
trlbes has not been serlously 1mpa1red‘ S f'g .

| The Act of March 3, 1819 23 1s'extremely important in de—
termlnlng the legal respons1b111ty of the Unlted States dn the

[field of Indlan educatlon.v The act is des1gned to provlde‘v

thebes, ad301n1ng the. frontier settlements of the Un1ted States,
1)
, and -for 1ntroduc1ng among them the hab1ts and arts of 01v1llza—

’

: tlon.", SR . o o ljf' oo

»r

S m

+

.

The*Pres1dent of the Un1ted States is- authorlzed ‘in every

R )

R

case that he deems su1table and "that the means of 1nstructlon S'

can be' 1ntroduced with thelr own consent"-_'. : .?_,”j.
: to employ capable persons of good moral characte;,f
to instruct them in the mode of agriculture
suited to their situation; ‘and for teaching the1r
children in reading, wrltlng, and arlthmetlc...
Instead of remalnlng at arm's length in assumlng respons1b111ty
- for the continued exlstence of Ind1an trlbes, the Unlted States

w1th this statute, beglns to deuelop its domestlc law to’ pro-

Y

i v1de for eventual 1ncorporatlon of Ind/ans 1nto its soc1al and

polltlcal system. The statute does not .forseé. serving

—10— - % : ‘i; ¢e'\.'
0022

T

/




d1v1dual Ind1ans on an equal bas1s w1th other C1tlzens but.
v1ews the serV1ces it is W1lllng to—provlde as underglrdlng i

~ already ex1st1ng tr1bal soc1al and pollt1cal s@ructures.°

&

The prov1S1on for. Indlan consent follows the general

1 ﬁl
treaty guldellnes bzt\lncorporates the th1nk1ng of the North- AR
# S e

west OrdlnanCe in demonstrating the- utmost good falth in

determining/Indian wishes. ‘We can v1ew th1s statute as a -
watershed 1n the relat‘onsh;p between Ind1an trrbes and the . K i,;~
Un1ted States governmen~1; Prior to the Act of March 3, 1819, 3,; S <
statutes and féderal regulatlons ‘are based almost exclus1vely o G,

.on the treaty relatlonshlp. Most of the laws have a tangentlal

3 relatlonshlp 1n 1dent1fy1ng and c1ar1fy1ng the roles to be

‘ played by the varlous government departments dn fulfllllng the '5', Um{[
}treaty obllgatlons in that creatlan of the’ War Department ar - S
the Purveyor of Publlc éupplles byﬁstatute 1s not requ1red by-

any Ind1an treaty. Nevertheless upon creatlon of»those offlces

and departments they are. g;v:n;a respons1b11;ty to perform ,ﬁi -

"Certaln functlons requ1red o the Un1ted States by dlfferent
treat1es. ;/?=' s e 5 o R S e
/ ' N . “ .

The Act of March 3 1819 is a voluntary and un&versal ‘act’
«{

tWthh does not 1dent1fy any spec1f1c treaty or treaty respons1-'
n blllty but which is. des1gned to. assume,-unllaterally oﬁ the S °

part of the Un1ted States QﬁJ}t&ln respon81b111t1es‘and func—

&

tr;:j heretofore not def1nedcu~clar1f1ed by law. The subsequent

N
- hi ory of federalfleglslatlon and suﬁkeedlng treat1es slgned

- .

‘W1th Indian tr1bes shows that as the nature of treatles changes

and their- relat1vev1mpo%tance declines thé un11ateral_assumpt10n~

*




' no mentlon 1s made of "treaty" trlbes or "federally recognlzed""

' thlS stat

e

[
e

-

-

r

. ¢ . ) . - . . . . .

A

. . '

. -
- e . .

of the United States for all social ano'edacatlonaliserv1casv xﬁg

as . . - - vy

1ncreases.

¢ *

h\« It is 1nterest1ng to note th&t\ln th1s, the most baS1c of ,

all c1v1ilzatlon and general welfare statutes affectlng Indlans,?;

<9 : -
tribes. Rather the prbgram derives from a needbto prevent the " .- -

A

extlnctlon of the tribes a JGlnlng the frontler. The courts

have held that th1s statute covers arl tr1bes whether they held f(w.me

N
any treaty ﬁelatlons w1th the Unlted States or-not and from'

te.comes the authorlty of the gderal government to

L 'j il ‘J..' v
vprovidé;s,rv1cesrf
. LY 3' oL

lt
"'I

or all Indlans, regardless of loéatlon or "
Prev1ous legal reiatlonshlp w1th the U’dted States. L 'k '

u .

In the prolonged lltlgatlon between the<ﬂ£oux Natlon and .

the Unlted States .this very ﬁaﬁnt became an 1ssue and the Court
¥ .

of Clalms left llttle doubt how‘the statutory h1story was to

e N o . .” \’:i\k "' 4 : ’t‘r
|be'regarded: oo I L e R
- In statutes enacted and in the treatiés made subse—"“"* IR
quent to the act of August 7, 1789, and. t? the P RO

present: ¥ime, these officers and employees, engaged
‘in thevadmlnlstratlon and enforcement of 1aws,
- tyeaties and regulations, have -been considered.and -
- recognized by the United States and the Indlans.as
+ officers a employees of the Government; -and, the- "'
Agency faci¥®ties, equipment, &nd supplies have 14”'
‘likewise been regarded as oollgatlons of the Govern="
ment either as expenses necessary and incidental to > :
:fulfillment of.the obligations assumed by the g Lo
Government under treaties and acts of Congress,for, L
as necessary and incidental governmental expenses
~in the discharge by the United States of the obli-
gatlons assumed as a party to the various treaties
‘or' in -its sovereign capacity as the guardian or '
trustee for the Indians, to protect them through
. the enforcement of all federal laws and regulatlons.; \

-

10 Y: S S




- In- 1822 3 Stat’ 679, Congress‘abollshed the
Tradlng Houses and thereafter,*as had ‘beeni the case
before, officers in the MiBitary Service. o£ the War *
, <Department, own as Lndlan ‘agents’ and subagents
Sgogether with Ggertain other employees, maintainéd
© ©,' posts or agencigs at various placés, gmong, the Indian -+
* .. tribes. This, for the most part,: whé true whether: ,
the trlbes were, at the time, in- t{,?t? elatlon Co
i tates or’ not 4‘ ' e

- The two 1deologles, treaty rlghts and spe01al respons1-

).v.

P b111t1es for Indlans, become 1ntertw1ned beglnnlng wath th1s

statute and 56 1t becomes 1mposs1ble to dlstlngulsh,the legal

~

_& t? respons1b111ty of the United Statesg%ased on one theory from ;'

: 1ts legal respon51b111tx derlved from the othér theory.” Treaty

proceedlngs and negotlatlons whlch w1ll @@ covered below 1nd1-'337"

cate elaborate prom1ses on the part\of’the treaty comm1ss1one

R R

to prov1de all manner of sé!v1ces and gooﬁs to thenrespectl

.trlbes. We. can’ 1nfer from the m1nutes of the dlfferent tréatfes

ﬂ

'5

and agreementsMihat ‘the United States Comm1ss1oners sent to
tles knew of the ex1stence of/the ClVlllzatlon )

negotlate trea

Fund and, shat they had this fund and the ex panding programs of

~+.. the Indian. SerV1ce in mind when they made prom1ses to, the dif-
" ferent chiefs and headmen of. the tribes. »~g SR iﬁg

s The prov1s1ons of treatles/and agreements whlch make

spec1al mention of educatlon must tk cfore be seenﬂln & dual :

aspect..,The Unlted\States makes speclflc promlses wh1ch can bagﬁ

identified by artlcle of treaties’ and agreemeﬁts.

se'are W‘

the special tr;bAl 1'~:|.ghts wh1ch .accrue tb trlbes on&awdocument
) by document bas1s and reflect spec1f1c bargalnlng by the ey
| i trlbes. o 4*&&% | ;o SRV : A
' ' There is also a general prom1se conta1ned in b%th the
. ﬁb .
Q | . - 13 -
5 ‘ : | v e

0025
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',passage o speel } act the Act of MaY»5) 1832 5 whlch dlr- e

L F

;vac01nate the trlbes a a1nst the
y'ﬂ g

~d1sea8e. Agaln'

trlbes %galnét. 1nctypﬁ and was the flrst formal acknowledg—

J

e Indlans., The duty ;i prov1de medlcal serv1ces cannot be con51h

-.,dered'as gratuitous or -if - Indlans understood that they weré

subJect to exotlc s1cknesses when in contact w1th the Whlte
[ . _
man future negotlatlons would have proven>very&d1fflcult Q
- ’;t

July 9th 1832 saw the 'creatl-on by statute of a,  Commis— '

;5,*3:

¥

s1oner @f Indlan Affairs, His mission was to "have the

dlrectlon and management . ‘of attrIndian affalrs, and of all
) . c%-

?' ma%ters ar1s1ng out of Indlan relatlons But this Job des—

. ) . . % .
AR IR . ST i 3 )
S S SR RO
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ment by’the govyrnment of a respons1b111ty for the healthOOf _f:) :

26 ' ' -

ptlon did not: ‘mean a’ reductlon in the respons1b111t1es of et

. L R P - ) ) .,
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respectlng Ind1ans. Séctlon 30 the act d1rected the Commls—

s;oner of Indian Affalrs'to pas, hlS vouchers for expendltures

to the "proper accountlng off‘cer of the Treasury Department,ﬁ

the State Department cont1n"d to keep the records of the

4

treaties, and terr1tor1al~ overnors stlll had a dual role of
rary

, governlng their respectlug terr1tor1es agd acting as tem

Indlan agents dur1ng the interim perlod s A~
Two ars lauer the Act of June 30, 183&2? was passed
'redeflnlng the trade énd 1ntercourse regulatlons w1th the j&f.'

‘ Ihdlan trlbes and establlshlng ‘the legal deflnltlon of "Indlan

- ; B y . .- -
country" as: ; : o L _‘

' ...all that, part-of the United" States west of the X
. M1ss1ss1pp1, -and not within 'the states of Mlssourl L
and. Louisiana, or the territory of Arkansas, and, - '

also that part of the United States east of the
Mississippi river; and not within any state to
wh1ch the Indian title, has not been extlngulshed....

Passports were re—establlshed by sectlon 6 of the bill but for ,

da

forelgners rather than for Amerlcan citizens. The statute '
a ¢

“acted. as an omnlbus law to brlng all preV1ous ‘statutes in 11ne

with each other and to exmend and elaborate on certaln pro— .

V1s1ons, such as llquor sales, llcenses, ‘and purchases fnom : »

'fnd1v1dual Indians, which had preV1ously composed the hodge— ?

2 '

' podge of federal Ind1an laws.

=

'*lv’f; Another act passed the same day28 provided for the organié'

tlon of the department ofilndlan Affalrs.‘ This statute
"4  defined the varlous agenties which the Unlted States Was re-
qulred by-taw and treaty to maintain and prov1ded for 1nter—

-;‘ preters, blacksmlths, farmers, teachersy and mechanlcs where

v

»v,‘. . ) '-.15— ’
R




they were reqnlred by treaty commitments.’ Two p&ovisions*of

the statute are "of partlcular 1nterest Sectlon 9 requlres

the follOW1ng procedure in hlrlng to be observed-'

And in all cases of the ap@olntments of'lnterpret&rs . .
or other persons employed for tine benefit of the e

- Indians, a preferehce shall be given to .persecns of
Indian-descent, if sucH can be found, who are pro-— o
perly qualified for the execution of-the duties. )
And where any of the tribes are, in the opinicn -~
of the Secretdry of War, competent to direct the

. employment of their blacksmiths, mechanics, -

teachers, farmers, or other persons engaged for

- them, the direction of such persons may be glven
to the proper-authorlty of the" trlbe.
(Emphasis. added) : .

.Indlanopreference 1n employment and the rlght to selfhgovernment/
‘in dlrectlng Indlan programs was an 1ntegral part of the revmsed
program for Indlans of the new department of Indlan.A?fslrs.

In addltlon,no these prov151ons the Pres:dent was once -
- again given dlscretlonary authority to fUrnlsh "useful domestlc
animals andllmplements of husbandry" to any “friendly Indl .
west of the Mississippi river, and north'oftthe bonndary of the |

Western terrltory, ‘and the reglon apon La ke Superior and the

N

" head of he Mississippi." - The pattern of T“‘o,::_:x“-a__.ﬂ.i'ev':relte::spm.ea-nzx*a

'}’dlscussed above was thus renewed and made applicable to tribes

Y in the 1nterlor of the continent whlch had not yet had any

formai deal;ngs with the United States. ThemprGVISlons of this
- statute demonstrate_ﬁhat the incofporation of treaty pnowisions
"inoo a generai[pnogfam.of services‘to/Indians‘by'the United ‘
~ States was the method thatj would be followed %in dealing with -

any remalnlng tribes. ' : |

. in 4547 Congress passed another ac‘c29 for the “hétter

organlzatlon of the Department of Indian Affalrs,“ and the

0028,
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wer made competent w1tnesses in ljfguor casés arising under -

'of $5 000 Lo “collect and digest such %tatlstlcs and materials

"tance is the assumptlon of the responsibility by the Un1ted

\ R O S
Secretarﬁ of War snperlntendencles wAS’ authorlzed to- establlsh

agenoles and sub—agencles either "b tr+bes or,geographlcal

bo darles." Liquor traffic was further suppressed and Indians -

f . .
federal laws. <The Secretary of War%was g1ven a spec1al fund _ ‘ )

e

as may 1llustrate the history, the present condltlon, and

fnture prospects of the Indlan tribes of the Unlted States v
~

Whether this fuuu marks the f1rst allocatlon ‘of federal iauds

for research or- not can be -argued. What may be of more 1mpor- R

States to give serlous cons1deratlon to the future of 1ts

L)

Indlan program ‘ . .

v

The Act of March 3 18h930 created “a new executlve de-

a : ¢ o o

partment -of the government of the Un1ted States; to be called

- 252

[
N

the Department of the Interior." Sectlon 5 of that act

o

declared:

That the Secretary of: the Interidr shall exercise
the supervisory and appellate ers now exerclseg
by the Secretary of the War Dega ment, in re-
lation to all the ‘gcts of the Commissioner of-!
Indian Affairs; and shall -sign all requisitions

for the advance or payment, of money out. of the
treasury, on estimates or accounts, 'subject to

the same adjustment or control now exercised on
Similar estimates or accounts by the Second Auditor
- and .Second Comproller of the Treasury.

-:?i'; [

Ve
Whlle the Bureau of Ind1an Affairs was transferred intact to
the new Department of +he Interlor, army officers cont1nued _m.ﬂ"
qu

in many cases, to be appolnted as Ind1an agents, the Treasury

Department continued to.handle\Tndlan_moneys derived from

‘treaties, and-the State Department continued to assume responsi-

-2

o . : : . . .
. . . -
. " .
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'
bility for keeping the records and. documents of* Indian
/
' o
|

i

"The follow1ng year Congresé passed an act "authorizdng

treaties. ' : ’,'-

the Negotiation of Treaties with the Indian ?ribes~1n the_

31 which authorized the freSident‘to

Territory ofloregon,“
app01nt one or more commissioners to negotiate treaties with
'the Oregon tribes and "for obtaining their assent and submis-
s1on to-the existing laws regulating trade and 1ntercourse... '
The rresident~was further authorized to appdint a "superinten-"
dent of Indian Affairs for the Territory of Oregon," w1th the |
adV1ce and consent of the Senate. f . .

rnwo years later Qongress passed the Act of March 3, 185232
which rev1ved -and extended the powers to make treatie w1th

ndian tribes already given the sident under the Act of

May 25\ 1822 and made it applicable to the State of California.

Again the Pres1dent ‘was giuen authority to app01nt a "superin-
tendent of Indian Affairs to reside in said state." The two
statutes taken together, 1nd1cate that it was net the policy.
“of the government to simply extend its administrative serv1ces
arbitrarily as part of a general program, Rather Congress,
recogn121ng a legal obligation inherent 1n the acqu1s1tion of
new territories, specifically prOVided ‘for thé addition of
lands and ‘tribes under its already-existing legal'obligatioﬁs{

We have noted previously the intertwining of two legal

‘

'doctrines, one an ‘obligation to-provide services\based upon

specific treaty articles, the other a genera1 prov151on fort
services which is based more generally on both government

policy‘as‘self;defined_and upon the.general_Charge to admit

o8-
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Indlans to peace and frlendshlp w1th the United¢States. In

the act of June 1h, 186233 we® see how the two pollc1es of li

4‘ 3.

-ClVlllZlng Ind1ans and reserv1ng to them certaln r1ghts de—, _ - ¢
r1ved from treat1es worked in the pract1cal area. ThlS statute'h
was des1gned to protect those Indlans who had adopted the ways |
of c1v111zatlon:and takeh.an allotment in ant1c1patlon of
iollow1ng the "habits of 01vlllzed life." .
o Superlntendents and agents were dlrected to "prov1de that
such Ind1an shall be protected 1n.the peaceful~and$au1et occp-_
patlon and enJoyment of lands so allotted to h1m" The respone
s1b111ty of the United StateS‘was thus not 51mplv to admit |
:'tr1bes to its erendshlp out to make prov1s1ons that 1nd1v1dual
'trlbal members who rece1ved beneflts from their tr1be S treaties
Je__were a:lowed to enJoy those benef;ts. The pr1nc1ple which ‘we - L
;have establlshed here is the afflrmatlve respons1b111ty of the ‘
. | Unlted States te guarantee 0 members of an Indian tribe- the
. l.lull beﬁ%?Its—;hlch their. treat1es glve them espeelally where | . '

the qpallty of llfe 1s concerned

LS
Qe

The rapid. settlement of the westerh Un1ted States, the
fsevere d1sruptlons created by the ClVll War, and the fallure
of government programs to prov1de a smooth trans1tlon for some

tr1bes from their prevlous mode of life.to a competltlve

Te

position with respect to the1r wh1te ne1ghbdrs, created a

_crisis in the government Ind1an programs atcthe end of the

a

Civil War. So e/trlbes had exhausted the1r treaty annuities

-of former years and yet were not in a condltlon to prov1de for

o

themselves.

0031, . ., U
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In December 1865‘Congress passed 2 Resolut:.onBLP which

d1rected the Pres1dent to spend funds from the appropr1atlons

.'"heretofore made 'to enable the Pres1dent of the United States

o carry 1nto effect the act of th1rd of March elghteen hun- .

dred and. nlneteen, and any other acts now in force for the

o]

suppresion of the slave-trade 'y for "the imnediate subs1stence

f{fand clothlng of dest1tute Ind1ans and Ind1an trlbes within the
-southennsuperfm\Endency." Th1s d1vers1on of‘non-Indlan funds
‘on the bas1s of the old "ClVlllzatlon Act" of 1 9 marked a.
‘_new departure of the Un1ted States in 1ts Ind1an pollcy. Thei

A'precedent was establlshed that Congress could ‘allocate funds

other than those set aside for Ind1ans to Indlan purposes 1n

'order that its ba51c program be fulfllled ' ~L

By 1867 Congress recognlzed that it was enéaged in a

'_serlous war w1th the Indian tr1bes of the Great Pla1ns and

o \.

Rocky Mountains. A spec1al commission was estabilshed by the

\n.

. Act of July 20 186735 and the "President was authorized Jto

send the comm1ss1oners west to negotlate treat1es of* peace’

.w1th the tr1bes. The Secretary of War was d1rected to furn1sh

- the Comm1ss1on with transportatlon, subs1stence, and protectlon |

and the Secretary of the ‘Interior was directed to prov1de sub—

s1stence to fr1endly Ind1ans who were not hostile and who were

'-_seeklng the protection of the United States.

The Ind1an Peace Comm1ss1on or, as 1t is sometlmes called
the Sanborn Commlss1on, negotlated treaties with the Klowa and

36, Klowa, Comanche and Apache37, the Cheyenne and

,'the'Utes39, the Sroux and’ArapahphO,‘the'szthl,.'

Comanche

Arapaho38

a,

o5
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' the Nort%ern Cheyenne and Northern Arapahohz, the NavajohB-'
‘and the Eastern Band of Shoshon1 and Bannockl’l‘P ‘during the
;erlgd of its ex1stence-? All of»these treaties, which in the
;case of the northern»plalns are the famous "Fort Laramie"
;treatles, had strong prévisions for educatlonal serv1ces=

The cons1derat1on ,of these educatlonal services‘was

,twofold Not only did the Un1ted States seek -certain land

r_._cess1ons,,but 1t also sought a well—deflned ‘peace 1n the west

\
wh1ch was 1mposs1b1e w1thout the consentLand cooperatlon of

these tr1bes.~ If the "peace and friendship" prhv1s1ons of any

| f%reatles apply to federal serv1ces for Indlans, these treatles
are certainly foremost in cons1der1ng thgs doctrine. *

Indian Affalrs folIow1ng the ClVll War had grown to an
-enormous size® ana 1t'was no longer poss1ble to coordinate the
f‘varlous functlons othndIan programs by d1fferent departments
, Government departments were of‘very small size. durlng those
' years and as the demands of;admhnmstratlon became‘heav1en : . ‘.“'
Congressvdecided toitransferlghe functiOns,of the Secretary of
.the Treasury'with resnect to Indfan matters to the Secretary
of the Interior~ vThe Act of'Juiy 27, 1868h5 transferred the

’dutles and powers of the Secretary of the Treasury as defined

©

by the Act ‘of. June. 30, 18&9 to the Secretary of the Interlor

E, -Post Treaty—Maklnngerlod '

. 0

" in 1871, after several years of hickering between the

Senate and the House of Represgntatlves, a sectlon was attached

6

- to the Indlan approprfatlon blllLP forb1dd1ng further maklng

w v

. of- treatles with Indian trlbes on the bas;s that they were,

S
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1ndependent natlons capable of ﬁ%gotiating treaties. _But;the’
act prov1ded- ' | -

‘That nothlng herein contalned shall be construed -
to invalidate or impair the obligation of ‘any.
treaty heretofore lawfully made and ratified

with any such In an natlon or tribe. L S

In effect therefore, the proV1S1on s1mply froze the treaty

I .
rlghts then in exlstence and presented the legal questlon, not

- yet sat1sfactorlly resolved, of whether ‘the rlghts remalned g.
somewhat above ordinary sta7utory'r1ghts 'because of the1r

treaty origin or whether they did not thereby achleve somea

exalted status as vested operty rlghts.

ﬁollowlng the‘prohl_ltlon of further treaty—maklng the‘

‘{7
Congress did make “agreements" which were 1nterpreted by the

federal oourts as treat1es and wh1ch the spec xl agenti appoint-
reaties.

A
/ But the trend of leglslatlon beganV%o reflect ‘an 1deology

« ed to. negotlate with Indians informed the tr1bes were

. based ‘upon the conceptlon of the 1nd1v1dﬁal trlbal member

‘30

,-rather than on rights of tribal groups themselves. Even

fthough agreéments were’madevfor a perlod of forty years, fromv
1872 to \31911,‘ more emphasis was placed on rights of -individual

tribal members.

-

The f1rst 1mportant statute bO 1nd1cate th1s new. 1deology
was theJAct of May Zﬂ 1872"+7 which def1ned the rights of

1nd1v1dual'”nd1ans respectlng the S1gn1ng,and enforcement of

, contracts with non—Indlans. Contracts had to be approgﬁd in
) b

wr1t1ng by th Secretary of the Interlor and’ the Commlss1oner o
of Indlan Affa1rs and federal d1str1ct attorneys were delegated

the respons1b111ty to sue on contracts wh1ch did not follow the ’

]




et

- procedure that was outlined in the act .

In 1873 the Secretary of the Interior received additionaL

.3_ ' functions relating to Indians which had ‘been prev1ously handled
. 'by the State Department The Act of March 1, 187348 gave him
- the authority to perform all the duties in reiationito the
| Territories "that are now by law or by custom exerC1sed and" -
7a_performed by t e Secretary of State. The/thief effect of- this .
law with respect to~the Indian tribes was that ‘the treaties
and agreements would thereafter be a responsiblity of the "
Interior Department rather than the- State Department
That same year, 1873, a dispute arose ‘with respect to the
,fulfillment of treaty obligations in the field of education
. which were to have been carried out by’the American Baptist
Home Mission Society for the Ottawa Indians of Blanchard'
Fork aﬁ%ggoche de Boeuf. A special investigating commission‘
‘of five men was appointed and they were given instructions to
reach an equitable settlement between the Indians and the »
missionary group regarding the div1s10n of lands and moneys
which had been set aside for educatfonal purposes. Establish—
ment of this commission by statute49 indicated that the'
educational prOV1sions -of Indian treaties were regarded by
"'Congress as capable of being enforced legally and gave a good ,
indication of the property aspects of Indiaﬁ treaty articles
% . ina legal sense.x' X
Part of the controversy over the Ottawa +reaty prov1s1ons
and Ottawa Univers1ty in Kansas was that there _was very poor ‘
accounting of stocks and bonds owned by the tribe and purchased

~ . . : : ' ».,/m ,
L I -23 - 7 L (
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°with tribal moneys ' To forestall any future problems with 4

{

these negot1able instrumentSrCongress passed a statute, the
Act of June 10, 187650 Wthh transferred back to the Secretary

i)
of the Treasury certain agpects of Indian_ affairs,, Under</he

. Phici
ﬁ-,b TRy

prov1Sions of the statute the Secretary of the“Tnterior was
issued certificates of depos1t as a "trustee for various

Ind1an trlbes." But the Indian funds were henceforth the .

<

L responsibility of the Treasurer of the UnitedjStates,znot the,

Secretary of the Interior.
This statute marks another watershed in the leg1slat1ve

history of Indian relationships w1th the federal government

 Control over Indian matters had steadily accrued to the . .

',Department of the Interlor s1nce 18&9 and as we have seen,

the Secretafy of the Interior had assumed respons1blity for

- various functions wh1ch had prev1ous been performed by other

) departments of government With this statute the Congr ss re-

opened the respons1biliti%s.of other government agencies and -

| re—affirmed the principle that the. treat1es and even the trust .

responsibility for Indian matters were subjects of the whole
governmentjand not simplyzaffairs of the»Interior Department..

" Later legislation often committed specific tasks to the ..

x

- Intérior Department but just as often Congress directed tasksA -

to agencies, bureaus and departments unrelated to the Interior_

Departmént As tasks were ‘allocated accord1ng to- function,

Vi

the legal obligation which -arose out of* the early treat1es and’

civilization acts attached to the new functions of other depart—

" 'ments and the federal trust respons1bilitywcarr1ed over to the

4 . i . . . P
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programs of the other departments.' L.

The act of Ju1y 31, 188251 is a case in point. Although '

Ind1an Affalrs were under the Secretary of the Interlor, th1s

4

'statute authorlzed the Seg\;tary of War to set aside any
hi

.)vacant posts of barracks ch were not requ1red by the Army

\

for use in the establlshment of normal and 1ndustr1al trﬁgnlng

:'schools for 'Indian youth fﬁmnthe"nomadlc tr1bes having educa-". -

. tlonal treaty cla1ms upon the Un1ted States." Army offlcers

. f .
were to be detalled to serVe part of mhelr duty in ‘Connection ' f ot
: w1th the educatlonal services althouéh under the d1rectTon of

the Secretary of the Interior..

The statute was cﬂ&ious in that the schools were set

as1de for nomadic trlbes haglng educatlon prov1s1ons in. the1r ’
. b v
treat1es and yet the schools were to be op ratedaw1th funds

d

'."appropr1ated or to be appropr1ated for’ general purposes of . p :

education among Ind1ans." Qperatlon of the schools did not,

therefore, depend upon the spec1f1c money'”’ems llsted in the

treaties of the tribes whose children wer lféiblemundervthe
‘statute. Rather the funds for the schools came from the geheral L
‘:program funds of the Bﬁreau of -Indian Affairs. | S ‘
Th1s statute demonstrates rather expllcltly the theory
advocated above'of the>1ntertw1n;ng of treaty‘rlghts andfgeneral
educational "civilizationd policthhich began ln 1802 and was,
expanded 1n 1819. With the adm1n1strat1ve merger of treaty
rlghts and general obllgatlans of the federal’government in the -

educational programs that revolved about th1s boarding school 'Qf : B

7*prov151on, it became 1mposs1ble to’ d1st1ngu1sh wh1ch services

' B
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were gratultous on. the part of the federal governmént and

A-whlch were dlrect results of an effort to fulflll the requlren_'

;ments of the’ treatles. In reallty all programs became part e

of a larger effort to fulflll legal obllgatlons. |
| 1he only magor land area cla1med by the Un1ted States andw
not under a spec1f1e statutory organlzatlon was Alaska whlch |

had been purchased by the United States from Russ1a 1n 1867.w

At the t1me of the purchase the Un1ted States promlsed 1t Would

'_‘ protect the rlghts kf ‘the Alaska Natlves and in 188h Congress

in Alaska,

sa1d Terrltory, what lands

| f1nally passed a statute def1n1ng the nature of c1v1l government L

4

_Three-provisiOns of the:Act.afTected~Indians_and'Eskimos.
Section 8 preserved the lands of theANatives until the Congress o
could make provisionS'for'themf Section 12 requ1red that the

° -

Secretary of the Interlor select t%p officers wh% w1th the .

R

governor of the terr1tory* const1tuted a’ comm1ss1on to’"examlne!'

‘1nto and report upon the cond;tlon of the Indlans reS1d1ng 1n ,

f any, should be reserved for

v+he1r use,.whax prov1s1on shall be made for thelr educatlon,.. '

F1nally Sectlon 13 pro“-ued that the Secretary of the lnterlor

,;should make prov;s1ons for the educatlon of all chlldren of

;school age “w1thout reference to race." Outs1de of the exten-

’

" sion of the federal Indian llquor statute the Alaska ClVll

Governement Act made llttle reference to the large. body of -,

then establlshed Ind1an law. . Whlch had developed in the cont1nent—"

‘al Un1ted;States. _The-rlghts of the'AlaskaoNat}ves were .




superlntendent of publlC 1nstructlon in the terrltory and all I

to best deflne them.

Th1s statute was greatly expanded by the Act of January '

27, 190553 which prov1ded for the constructlon and malntenance

L. . K .
TN,

of roads and the establlshment of schools in Alasga Under o } ;

th1s new %tatute the governor of,Alaska became ‘the ex offlcm 'if:

s

n‘.,‘ hY

vl the 1ncome from llquor 11censes, occupation and. trade llcenses

TN

o 5 _
' 1n ‘the terr1tory was’ placed in a separate fund known as the

. i‘

»

’ old prOV1s1on of educatlon w1thout regard to race was repé;led

.

“"Alaska Fund The governor Yas authorlzed to draw at least one

quarter of the/money f6r the establlshment and ma1ntenance of .
]
schools under h1s d1rectlon. Prov1s1ons were madeiqsr the

election and 0peratlon of school boards 1n the, incorp rated

Perhaps the most fundament&l change whlch th1s new statute

brought was the segregatlon of Ind1an and Esklmo chlldren. The

by Sectlon 7 of the new act.

That the schools spec1f1ed and provided for in th1s -
Act shall be devoted to the education of white

" children and children of, mixed blood who lead a
civilized life., "The education of the Eskimés and
Indians in_ he: 4 rict of Alaska shall remain under

ontrol”’ of the Secretary of the

~ Interior,/and schools for and amorng the Eskimos

and Ind#ans of ‘Alaska shall be provided for by an
annuaX¥ appropriation, and the Eskimo and Indian
children of Alask& shall have the same right to be

"~ admitted to any Indian boarding school as the e
Indian children in the States or Terr1tor1es of [~
the Un1ted States. '

Thereafter Ind1an and bsk1mo chlldren were educated In a school
system operated by the Department of ‘the Interlor and various

m1ss1onary groups that were: aﬂthorlzed to prov1de educatlonal

- R7 - - E , p T
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serV1ces for them.?&_ ;,_g”}.Q

© ion. or under co'

'bullt on_reservatlo s or. near large concentratlons of Ind1ans.3'

"for ‘school lands and lands w1th1n Ind1an reservatlons became

4
*

/

ASran expans1onfo§'theklaw to use aba

e

. posts and barracks*for ‘the educatlon of Ind1an chlldren from

_i.the nomadlc tr1bes, Congress passed a Resolutlon3 in 1884‘55

chlldren dwelllng west of the M1ss1ss1pp1 Rlver, for erectlng,“

-
-

'furnlshlng, and repalrlng schoolhouses already undeg construct— B

.~

/ By the end of the century there was flerce competltlon - ;f

subJect to state%encroachment when they were class fled as
-8

"schood lands.". The Act of'March 2 190156 allowed a. state to

G‘”‘a

test 1ts rights’ to school lands - wlthout Jolnlng the tr1be as a \\\l

~ party if the Secretary of the Iqterlor was made a party. How—'ﬁg

“ever the duty of representlng the tribe affected fell to the

A
AtTorney General under the‘statute agalnv-ndlcatlng a d1v1s1on
of the trust responsibility for Indians”;' . o«
' IR B NN
X F. Citlzensh1p~Perlod , . , o
) 5*;."

C)

+

In the first’ two decades of th1s century c1tlzensh1p for

Ind;ans became a domlnant theme in the minds of federal officials.

L.d_?‘

Part of this concern der1ved from the prov1s1ons of the General

'Allotment Act of 188757 which 'established a trust period for

d'vallotments and prov1ded United St ates c1tlzensh1p at <the end of

th1s perlod Slnce -many of the agreements negotiated under “the

general orovrslons of this act were approaching the end “of the

. - 28 - * - P
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_ When the Indlan Cltlzenshlp Act was passed in 1924

trust perlod, it appeared that many Indlans would “be o -

BN

1

9
termlnated from the1r trlbal relatlons w1th1n the foreseeable

’
<&

P

future. . ,
' The Burke Act58 gave the Secretary of the Interlor power
29 shorten the perlod of trust for allottees he regarded as
competent.' Dur1ng the f1rst three years of" operatlom under:
the Burke Act over 60% - of the Ind1an'allottees disposed of"
the1r 1ands and 1ts proceeds._5.9 With the assumptlon of c1t1-
zenshlp the rlght to ﬁEderal Serv1ces ‘was . thought to be lost
fo the 1nd1v1dual Ind1ans and federgl off1c1als saw the act as
a. means of phaslng out the respons1b1&1t1es pf the federal |
government for’ Ind1ans._t~ vf ; - R -

- The F1r§t World War brought about a further drive for

c1t1zensh1p by Indlans and the Act of November 6, 19196 gave-

'i_ c1t1zensn1p to every Amer1can Ind1an whofgerved in the m111tary

i durlng the war and had rece1ved an honorable d1scharge. It is

1nterest1ng to note that the statute exempted 1nd1v1dual r1ghts

“to- "the property fights,-dnd1v1dual or tribdl, of any such

Indlan or h1s 1nterest in tr1ba1 -or other Ind1an property "

61

the same

\rov1s1on was 1nserted thus'preserv;ng for Iﬁdlans the r1ghts

h,'_derlved from treat1es and general federal programs to education=— .

- al and other beneflts. With' c&tlzenshlp, therefore the tribal

£

"members had a dual system of” rlghts._ They preserved the1r

. Indian citizens received.

£

tr1bal r1ghts which were der1ved from tg%atles and. they were

-_glven the r1ghts of ord1nary;c1tlzens to services which non-
T TLERES, 2 HALY
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o‘The‘rap:i.d push:to ereate 1andiess Indian citizens which
had been the goal of.the Burke Act resulted in a muititude‘of
Indlans Wwho were 11v1ng 1n.Fbve¥ty w1thout any def1n1te federal
respon31b111ty for them. To remedy thls\31tuatlon‘Congress - |
 passed ‘the Snyder Act 1n-1921§2 ﬁhioh.once’again reaffirmed the
general responsibilitj~offthe United States for Américanr.
~ Indlans. The preamble/of thls statute bears readlng.
o Be 1t enacted by the Senate and House of -Represen=

tatives of the United States of America in Congress :
assembled, that the Buregu of Indian Affairs, under .

the -supervision of the Secretary of the Interlor, P

shall direct, supervise, and expend such moneys as
Congress may from time 'to time appropriate, for the
benefit, care, 'and assistance of the Indians- throug-

out the Unlted States for the following purposes....

The statute then llsted’nlne broad classifications of.programs
whlch the Bureau of Indian Affairs was to admlnlster.

. The Snyder Act has recently obme into favor agaln as bothr
Ind;ans and federal offlplals attempt to-rélate present pro=-
grams to}the historical»developments in the'fieid of- Indian
Affalrs._ Its 1mportance‘ifnnot be underestimated. | First the
act did -not ‘make dlstlnctlons between Indians then llv1ng on
reservations or holdlng trust allotments‘and those}who lived
off reservation or who had sold'their trust allotments. It
thus brought together in one general statute all the authorlty
and respon31b111ty of fogger,laws regardlng Indlans and "’ federal

serv1ces. As such 1t can be said to have incorporated all

former treaty prov131ons and general programs from whatever
3

source 1nto a national pollcy to a331st Indlans. o

[

Second, the act provided almost unllmlted dlscretlon in

co

the manner in which the Bureau’ of Ind;an kffalrs could move . to

,
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--fulfill its bas1c task of proViding benefits,.care and

_ aSSistance to Indians. From this general charge to take care‘

of indians;Congress reserved_tne right to direct any other

~agency to perform specific tasks in the field of Indian Affairs.

G. Reform Period L,

The Great American DepreSSion prov1ded the basms for a
"adical change in the relati@nship of Indians to the United :
el

States. While there had -been a preservation of tribal self-

government in most tribes the mhltitude of“rules and regula-

~ tions which had arisen in the decades since the treaties made

it»extremely difficult for tribes to govern themselves.- The

"previous.trend of federal.policy had beeﬁ to seek ways of

'_'avoiding legal obligations to Indians_by eiiminating~indivi-

R : . '
dual Indians from tribal membership and therefore from:

. . J * ’ .
_eligibility for. federal services. - -

Two magor statutes symbolized the reforms of the New
Deal, the Wheeler—Howard Act63 'and the Johnson—O'Malley Act6h
The Wheeler—Howard Act provﬁggd a bas1s for. foggaliz1ng tribal
self—government ufider the supervision of the Secretary of the
Interior and clarifying the pow;is‘of reservation gdrernments.

The Johnson-0'Malley Act‘author' ed the Secretary of the.
. I

Interior to contract with states and territories to provide

"education, medical attention, agricultural ass1stance, and

. social welfare, 1ncIuding relief of distress, of Indians in

\ ]

" such StateMor Territory." . ooy X

_The Wheeler—Howard Act was not as revolutionary as was
originally supposed Most tribes had had some type of govern-—.

ment since the early reservation days but these governments

y .
v - ’ IS By

-31 -
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L Werelnot always givenvthe-respect,theyﬂshould have received.
Under the act tne'Secretary of the Interior receired_specific
powers of Supervision over tribalﬁgovernments in:return for
'whlch the government provided loan funds for economic develop-
" ment, prohlblted allotment of tribes. acceptlng the prov1s1ons
~ of 'the act, and madevprov1slons to extend the period of trust
over the lands un:ZI Congress should remove the restrlctlons.
But the final version of the act was qulte different from John_;c
Collier's (Roosevelt s Indian Commlssloner) original proposal
.and thus 1t provided as much materlal for controversy as had‘
the myrlad of smaller acts which it purported to supercede.

 The Johnson-O'Malley Act contalned within itself the
polltlcal 1deology that was to domlnate the next generatlon as
it tried to find suitable avencles to administer serv1ces to
Indlans. Two years after its passage an amendment65 expanded
the types of organizations which could recelve contracts from
the Secretary of the Interlor to pro&1de serv1ce%i;o Ind1ans.1
They included '.Z. any State or Territory, or polltlcal sub- -
'vd1v131on thereof, or with any State unlvér31ty, college, or
SCuuGl,‘Or with any approprlate.State or prlqate COrporation,‘
' agency;\or institution."

Johnson-0'Malley indicated ‘that the trend in congression-
al thinking was now moving in the direction of allocating
 service functions to a variety of agencies. It would be
another generation before tribal governments became the prime

- contracting agencies for administration of federal services

but in this amendment of the Johnson—O'Malley Act we can see




_very clearly the dlrection of federak°program development

. The maJor om1ss1on of the Johnson-O'Malley Act. was 1ts

)

fallure to prov1de authorlty to the Secretary of the Interlor

Vto expend funds for sohool constructlon " He was. authorized

to use existing fac1llt;es but not to%c ntractwforlconstructlon
P e

of new fa0111t1es." In the years follo 1ng the passage of the -

amendment there were several bllls pass d which allowed school

¥ . v

e constructlon on the bas1s that’ school d1str1cts would there-

\\\

after adm1t Ind1an chlldren on an equal basis.

*ain

”WB.' The Modern Period o ' . “,
‘ Durlng the Second World War the federal- government bullt
a large number of mllltary posts and otherwise radlcally e

altered the Amerlcan landscape by. shifting war 1ndustr1es and

!
federal act1v1t1es to certaln parts of the country. In 1941
66

_,Congress passed the Lanham Act™" which was des1gned to proV1de

3

A
federal a§s1stance to those areas Wthh had a‘tremendous 1nflux

of people because of the1r employment in war-related act1v1t1es.,
‘The 81st. Congress, struggllng with contanued federal

f/pact on local commun1t1es because of the Cold War need to

maintain a strong military defense, passed two maJor p1eces'

of leg1slat10n designed to’ ass1st school d1strlcts that were

affected by: féﬁgral activities. P.L. 81-815 prov1ded funds for'

v'school constructlon in areas}affected by federal act1v1t1es

’

and P.L. 81—97h prov1ded»federal assistance-in the ma1ntenance

and operatlon of schools that were suffering from the impact

L

of federal operatlons. In the 1n1t1al statutes the federal ,

activities of the Burea® of Indian Affairs and other ongoinf i -

045
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a . . -

'agencles were not cons1dered in the ‘same category as the

defense activities. = ‘ _ R -

P L. 81—87A was amended in 195367

to prov1de that funds
could be used for Indian educatlon but the amendment Qld not -

make - adequate prov1s1ons for Indian educatlon because under i

-its provisions 1f a State accepted funds from 87h they were»- .

then dbarred from acceptlng funds from the Johnson—O'Malley het.

Governors of” d1fferent states had to make a determlnatlon, in

J

advance of student census or other cons1deratlons, whether

‘al schools would seek.ass1stance through 87A or Johnson- '

L]
v»

-

Qr lley sources.

1953 saw a radlcal change in congres31onal th1nk1ng gbout’

L]

the federal obllga ons to. Ind1ans whlch seemed in many ways

to contradlct the expars1on of services whdch was taklng place
in the f1eld of educatlon. The 83rd Congress initiated the

policy.ofﬁtermination'of federalorequns1b111t1es for Indians.

..A part of the contemplated;withdrawal-of federal résponsibili—

ties was seen in P.L. 83-28068, a bill which gaﬁe'civil and

-

cr1m1nal 3ur1sd1ctlon over Indian reservatlons to some states

"and allowed other states, by amendlng the1r constltutlons, to

. assume’ 3ur1Sd1ct10n over the tr1bes and reservatlons in the1r

states. Ind1ans recelved a partlal amendment of P. L 280 1n

1968 under the Civil nghts Act of that year and are currently

°

seeklng total repeal of the statute. - -

The follow1ng year, 1954, Congress trané%erred the responé -

s1b111ty to provide health serv1ces to Ind1ans from the Bureau‘a

‘of Indian Affairs to the U.S. Publlc Health Ser'v:Lce.69 The .

- _3‘*"
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Publlc Health Serv1ce had prov1d persohnel to the Bureau

of Indlan Affalrs s1nce 19267 when expanded med1cal serv1ces‘ a

began to be made aVallable to Indlans and so. the trans1tlon

Iy .

'»was not a radlcal step in reorganlzatlon.rf

In 1958 the problems ralsed/by the exclus1onary clauses o
i of. 874 were changed by . a maJor amendment of 874 and 815. - o
f\(%$l. 85-620\was paaégd and had two maJor t1tles Tltle One

rev1sed and updated 815 to'provlde new formulas for f1gur1ng ' .

federal contr1butlons and T:fie Two rev1sed\\7h and. exempted P -
-l .

Johnson—O'Malley payments from the def1n1tlonlof;"other federal
R L 2, . : X \ g .
moneys" which disqualified school districts applying for funds.

. under the program.' | | | | '

Perhaps the major and most 1nnovat1ve aspect of the- 1958

amendments to 815 and 87h was- the delegatlon by Congress to

“the Comm1ss1oner of Educatlon in H.E.W. of a- maJor reSpons1b1*
llty in the fleld of Indian education. Indian funds and—pro—

. grams had generally been kept separate ‘'since the passage of the

)

Indian Reorganlzatlon Act because Congress had ant1c1pated

| that most dftheproblems would be solved by that LGW. However

~-it soon became apparent that -the prOgrams operated under the «

Indlan Reorganlzatlon Act: were inadequately funded and d1d not

'

. take into’ account the long decades of neglect when llttle

"

capltal constructlon had been made on eservatlons. s ; o
. The trend developed in the late_£§50's and early 1960's

to amend pleces of general leg;slatlon to provide for the ’i .

.
.

1nclus1on of Indian trlbes as sponsor1ng agenc1es or. to pro—

vide ’special funds,and ellglbllltles for Indians. The\general

- 35 =~ Z
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docﬁrlne of 1nterpretatlon of federal statutes wh1ch we w111
'cover below, malntalned that Ind1ans were not affected by
general leglslatlon ugless they were spec1f1cally mentloned
Tﬁé 1nclus1on of Indians 1n general leglslatlon beg1nn1ng ‘with
the amendments of- 815 and 87L paved the way for additional

programs to fill spec1f1c needs for Ind1ans. o “'”

Ind1ans were ‘included 1n the Area Redevelopment Act71

approved May- 1, 1961 and later in. the rev1sed version of A, R A.,

the Econom1c DeVelopment Adm1n1stratlon.: Indians were included
ina spec1al category in the Economic Opportunlty Act of 19614.72
were also 1nc1uded in the Hous1ng Act of 1961+73 and were ex—4

empted” from the Civil, R1ghts Act of 196&71+ The expanslon of

o

services to Ind1ans dur1ng the~1960'§ spread from the Interlor

b

Department outward to 1nclude mogt of the maJof government S

'departments.; : -._ L - N : o ) -

"The maJor 1nnovat10n of the 1960's was the Elementary and’
Secondary Educatlon Act of 1965 w1th 1ts subsequent amendments

in 1966, and succeed1ng years, the 1atest amendments belng in

11970 75 The theory of the Eleméntary and Secondary Education
- Act stemmed directly from the Act éf September 30, 195q76

)that the pol;cy of the federal government recbgnlzed "the

special educatlonal needs of children of low-1ncome fam111es

and the 1mpact that concentratlons of low-1ncome families have

on the ab111ty ofS%ocal educatlonal agencies to support adequate

“educatlonal programs," rather than s1mply federal activity.

It would have Jbeen easy to des1gnate e11g1b111ty requ1re-

ments s1mply by income without making a.spec1al section

L . -36 -
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’applicable to'IndEZ;rchildren. However the~inclnsion of .
,’Indlan ch11dren gn the prov181ons of the act meant a sharlng |
'of responslbllltles betwéen the Secretary of Health, Educatlon
””vand Welfare and the Secretary of the Interlor 1nd1cated that
Congress had ‘chosen to d1v1de the federal legal obllgatlon
between two major government departments..
The fact that appropr1atlons to the Buredu of Ind1an
Affa;rs\{grjeducatlon were not simply 1ncreased but that the
Secretarv of Health 'Education and Welfare was designated as
the f1rst respons1ble government off1c1al, act1ng, in effect,
.as uhe supervisor of the Secretary of the Interlor, meant that
_ the’or1g1nal d1v1q1on of legal respons1b111by for fulfllllng
:\?;>ob11gatlons to Ind1an tr1bes among various federal depaﬂtments

| was being rev1ved in order to preC1sely locate the locatlon of
,various'trust:functions, o T T L

v

v - _ _ .
I Conclusioh

. We w1ll turn in. succeed1ng sectlons of this. paper to the
art1cles of -treaties deallng with educatlonal serV1ces and the
»'~manner in which Congress has tradltlonally allocated the legal
‘obiigations of both treaties and statutes to the_different
departments of the government Finally we will review the>
legal respon51bl11ty of the Un1ted States as it s seen in the '
. messages of the Pres1dents, in case law, and in the generally
~ accepted doetrines of 1nterpret1ng treaty and statutorv law.
All of the succeedlng sectlons must be v1ewed however, in the

general context Of the legal history whlch we have rev1ewed 1n

i thlb sectlon of" the paper. l‘~%hat way the present g;tuatlon

=37 -
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of Indlans and thelr rlghts to federal serv1ces~w1ll be under- .

o n)
ol

“stood as part -of an ongolng hlstorlcal process rather than as N

a temporary dlver31on of serv1ces from the Interlor Department P

; _ A o
to.opher government departments and agencies. o ﬁ_ oy
. 'J: e - . .
8 " '
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II. TREATY RESPONSIBILITIES FOR EDUCATION OF INDIANS . '~ .7 :# -/

c— , B c

. There are numerous educatlonal artlcles 1n ratlfled ‘

»

Indlan treatles, educatlon flgures quite promlnen&ly in-
ratlfled agreements, and the unrat1f1ed treatles and agree—

K ments frequently gontaln educatlonal prov151ons. For the

s

.most part thé Court of Clalms and the . Ind1an Claims Commls— S | .

0 51on have not regarded educatlonal artlcles of treaties as S \\
[ ..

‘rights capable of belng measured in monetary damages;

Slnce the educatlonal rlghts are a def1n1te part of the treatyj

negotlatlons and as an 1ntegral part of treatles, must haVe iﬂ{[.

.,.‘

ftlnulng rlght. R o } g _'uTz o /;/
Educatlonal treaty case law does not 1ndlcate much |
-development until the—present era when suits begln to reflebt

effforts to get the courts to 1nterpret the procedhres under -

LIRS

* which educatlonal serv1ces must .be glven. In a4realveense,

then, we aré,at thie beginning of an era-1n}which'educational

* : ’ . - o : 2
L _ ) 5 . ] - . ,

-
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-,serv1ces Wlll pos51bly become the Engect of an expandlng area

:of litlgatlonL

L

Tﬂe tendency of courts today 1s to allow cons1derably
more em;dence 1nto the record regard1ng ‘the understandlng by
\'~the Indnans of what the treaty meant. 'The major fishing rights

LY .
' case of recent years, ﬁnlted States V. Washlngton,2 has massive

..documentatlon concernlng the culture and 11fe style of§the

=3

vIndlans of ‘the area, how they would have understtod the pro—_'}

f mlses of the‘%?lted States treaty comm1ss1oners, and what
S thelr expectatlons were regardlng serv1§es and rlghts under’

the treaty.: The\fgcent trlals revolv1ng about the occupation
of Wounded Knee have also . seen the 1ntroduct10n of mass1ve

amounts,of ev1den9e to 1nd1cateiyhatfthe Indlans understood

N
L

" the treaty meant. & T o , o
. With case lag;developing in"a regular and consistent |
manner regarding the understanding of Indians Concerning the

.Qtreaty provisions we must take a'futuristic look at the various ~
‘ | educational provisions of"treaties; One thing seems relatlvely
. f certain: although the treaty artlcles may have def1n1te t1me |
| 11m1ts i which the services are to be performed, ‘one cannot ‘
- ‘ date the time" for performlngithe services from the date of ;

’;) ratification of- ‘the treaty.

In many 1nstances the government dld not begln to perform

.

SRutY

,1ts functlon as educator untll long after the treaty was’ “prati-
o

f:Led3 and thusqthe definite term ‘of years stated in the

egucatlonal articles cannot be sa1d to have lapsed without:

further 1nvest1gatlon 1nto the nature and extent of the .

—‘l+O—b | .“

()%9 R ~ o

N
.
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=
the Indlans at the time of signing th

have a 11m1ted number Qf years ‘to receive the serv1ces, partl— A
- LR

LY

cularly in the fleld ofmeducatlon. They assumed .as often T e

- n - 1,
. . oS iy . ) ,‘ L ; TR
services rendered - In othér.lnstancei.th re was no mention to ¥ ' ;
|
|

did the Un1ted States Comm1ss1oners, that the def1n1te t{m%\\\;ff d__ ,

perlod méntloned was s1mply amway of 1nd1cating that the | ”

services ‘would cont1nue untll the tr1be was adequately educated
We .must theref@re examlne, insofar as it 1s poss1b1e the

recorded statements of both Ind1ans and’ federal off1C1als conr

cerning the’ mean1ng of the educatlonal prov1S1ons to determlne,'

if 1ble, the understandlngs which w;g%_shared at that tlme

concernlng education. The flrst problem that ar1ses 1s s1mply L ' ,f»;”
that of the number and extent of the records whlch have sugvi- . |
ved. Not all treaty‘negotlatlons were recorded b In many ‘
1nstances the comm1ss1oners ‘wrote letters back to the Commls—
s1oner of Ind1an Affalrs,kthelr 1mmed1ate m111tary commander,
.the governor of the terr1tory, or- sometlmes even the Pres1dent,
‘relatlng the substance of the d&scussions and mentionlng, some-—
times in the most casual mahner pOSul e, the prom1ses made to |
the Indlans., 'V;F; - l.:( t

»

‘Since we do not | have accurate ré@ords for many of the

treatles we will examlne the treat1es for wh1ch some materlal

relating to oral prom1ses-rema1ns. ‘We can only assume, but » 1' ‘L .
w1thw§ood reason, that the other prom1ses were s1m11ar in nature

4and content ‘even though\they were not recorded It is in the

-”( nature of the field of historical research 1nto the 1ega1

k status of Indian tribes that mater1a1s are avallable in ar-"”

| chlvesfother than the federal;government Maﬁy of. these

‘»
'
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‘materials, however, are uncataloged,ido not have

'therefore remaln unknown ' : -"*&'
. E

. ~ o S
- . ) L. L .
‘ ‘E}u .- . . - S . \P‘;:

. . "
S L

oo A,

precise~ -

t1tles when they are llsted

- as mlss1onar1es d1ar1es, early newspaper accgunts, and auto-

blographles ‘which, although accurate and contemporary, are not

d1rectly related to the‘1nterpretat10n of Indian treatles and-'

¢ '

Unless a def1n1te legal ‘problem ar1ses nn wh1ch certaln

historical actlons must be: understood there is no way tp begln .

to look for materlals that would relate to the treatles.

‘a problem ar1ses and a researcher knoWs precisely what he is -

' looklng for, the gatherlng of materlals to 1nterpret treatles

becomes relat1vely easy. Therefore 1t 1s not outs1de the

'realmwof poss1b111ty that much additional mater1a1 coverlng

treatles wh1ch presently do not have adequate documentatlon ‘?

E-)

w1ll be uncovered 1n the future.
. In order to make the format of our d1scuss1on easy to-
follow, we - w1ll develop samples of the treaty artlcles and

recorded statements by treaty, dle%lng f1rst the complete '

text of the article COncerning education and then placing the

recorded statements of explanatlon below it to 1llum1nate the

'!..
understandlng of both the Ind1ans and the treaty comm1ss1oners

¥y , : .
concernlng ltS meanlng, , - . C o _ )

"~ Ratified Treaty with the Cherokees, Feﬁ%uary 27J 1819
17 Stat, 195) . R

sty

Y

ARTICLE 1 S | SR

The United States st1pulate that the reservatlons,
" and the tract reserved for a,school fund, in the st
first icle of thjs treaty, shall be surveyed and . .
sold in the same manner, and on the same terms, ~

0054 R

or are der1 red from such’ sourceSe'
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ith the public lands of the United States, and the
proceeds vested, under the direction of the Presi-
. dent. of the United ‘States, of.such stock as he may
' deem most, advantageous .to the Cherokee nation. The
"interest or divideénd on said stock, shall be applied,
" under his-direction, in_thé manner which he shall
. Judge best calculated to diffuse the benefits of ,
.. education among the Cherokee ndtion on this side of
- “the Mississippi. S o S L .
. ER , , " : T : 1 .
- *. . - The Cherokee chief, Path Killer, wrote a letter t;SQ.S. ' _

v s ¥ 3 & » - : ~ \
Commissioner Joseph M¢Minn relating the promises of Mr. Densmore,
a previous commissioner seht by the President -in an'earlieg

treaty negotiation:

4 . . He also promised to have schools established to
educate our children and now we. (have) schools in-
our country, I am very much pleased with the pro- .

- 'gress of the q%vilization of .y nation. (Letter,
July 12, 1818)-> - ' o I

‘ 5

AY
N

MeMinn, the U.S. Commissioner, wrote a letter to the '
~ Cherokeés to be read in open council in November»1818,'thfee

‘\

o

 months'prior'to'the signing of %he,treaty, in which he related

- gﬁ the following:
" ...and if we believe the Holy Book to be true,’ - -
every Heathen shall know the great Spirit, and = -
shall bow his knee before him, and this ‘know- -
ledge ‘can only be acquired in ‘the first instance,
by turning your attention as "I have described,
ard by procuring a competent education for jyounr
children and raising them to understand industry
~and their moral obligations toward one another.

pe

Here then my Brothers is your true situation
this -immense newly discovered Country will form
sufficient inducements to all who wish to follow .
the hunters life to remove thither; where they S o p
© will have schools established for the education
P of their youths, while you who have seen the folly -
v and felt the toils of the gun & the chase can stay
. with us here entirely undisturbed by the bad ex-
' - amples which seems to accompany the hunters life; .
- as well with white as red people, here you will
enjoy the advantages of equal & just laws, here
you will find morality & religion, respected &
vice punished to the full extent.” . :

Y . ,‘. —LPB"
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That letter not hav1ng proven sufflclent to induce tn

Cherokees to sell the1r 1ands Mchnn wrote a second 1etter to'

ad- the Cherokee Natlonal Commlttee of Chiefs and Warriors empha81z—

. 1ng the beneflts of a dlfferent educatlon. .' ’ S

-

Brother, reason & prudence are the: Monltors by. wh1ch

. all prudent people and ‘individuals ought to be gulded
We know however that conscience is but the force of *
education, religion is certainly commendable, but the

. .forge of our prejudices .forbid that you should at.once

- ‘expect to see us embrace yours. We' like yourselves
found. ours upon our prejudices & follow the religion
of - our Fathers, a different educatlon would beget
different prejudices and with your education we should _
no doubt adopt your prejudices as well. as religion. >
‘This however is mot to be expected in tne pursu1t of '
game in & w11derness.. : . e

I Rat1f1ed Treaty with the Ch;ppewas, September ZQL 1819 .
.;5-'“(7'Stat 203) ° o L B -

N - o

;n:ARTICLE 8

. ‘The Un1ted States engage .to prOV1de and support a
. ,bIacxsmlth for the Indians, at Saglnaw, so. long as -
"*. - the President of the United States 'may think proper,
and to furnish the Chippewa. Indians-with suclr farming’
utensils- and,cattle, and to employ such persons to
.- aid them in their-agriculture, as the Pre81dent may
deem expedient. : - . « 7

B Goﬁernor hew1s Cass who negotlated the treaty wrote a long
'1etter of explanatlon to John C Calhoun, then Secretary ofawar,

outllnlng the dlfflcg}tles he ‘had had in negotlatlng the treaty

B

and reportlng the promlses he had made to the’ Ch1ppewas. Por4
tions of hlS 1etter are 111um1nat1ng

That portlon of the Chippewa Lndlans, which owned )
this land, have not made the necessary advances in
c1v1llzatlon to apprec1ate the importance of educa- .
- tion for their youth. It was therefdore hopeless to
/ expect -from them any reservations for this object, . (/r\‘

or to offer it as .an ‘inducement for a cession of

-their country. Some considerations more -obvious in

- its effects, and more congenial to their habits was
. B : ’ Lo R Y

- bk -
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_ necessary togensure a successful termipation to the :
.,negotlatlon. . , . Q

Viewing the subjeet in thi$ manner, I finally con-
cluded to admit a stlpulatlon, conformably to their
wishes, for an annuity of One Thousand dollars, but
to secure the payment of whatever additional sum the
Government of the United States might think they
ought to receive, in such a manner, as would be most
useful to them.

A st1pu1atlon therefore was inserted, that the United : .
g States should provide and support a Blacksmith for ’ '

them, and should furnish them with cattle, farming

uten51ls and persons to a1d them in dagriculture.

The amount, which shall be expended for these obJects‘ .
by the .United States, the term during which this ex- !
pense shall continue, and the mode in which it shall 9

be applied are 1eft discretionary w1th the President.

’ Cass, later in his 1etter, changes hlS story. somewhat

-~

about the Ind;ans~appre01at1ng the 1mportance of educatlon, for

“he notes- o

It is due to the Indlans and to myself o say, that

the sum, which it ‘was expected by us, would be ex~-

pended for the objects which I have mentioned, is
from-fifteen hundred to two thousand five hundred

dollars annually. But they d1st1nct1y understand

that the amount of this expendlture is entdrely - .
dlscretlonary with the President. Of course the Gov-

ernment can now apply such a sum to these objects, ’
as the value of the cession, and the wants and popu-— s
lation of the Indians may justify. :

In the meantime we may teach them those useful arts
which are comnected with agriculture, and which will
prepare them by gradual progress for the reception
of such institutions, as may be_fitted for the1r

. character, customs & situation. ,

The méasurement, according to Cass! understandlng, of the

Ind1ans rlghts to services, depends on the relatlonshlp of two

factors, —-— the value of the lands ceded and the wants of the
‘!

2 Indlans._ And he relates that the Indlans are content to have -

"the Pre51dent have dlscretlonary powers in relatlng these




g.,,

! }:' \ hﬂ@"”

factors for them. - ‘ -, S

Ratified Treaty w1th the Choctaws, October 18 1820
(7 Stat.~210) : | - | ‘

ARTICLE 7 S N

Out of the lands ceded by tie Choctaw nation to the
United States, the\Commissiomers aforesaid, in behalf

of said States, further covenant and agree, that

fifty-four sections) of one mile square shall be laid
out in good land,, by the PreSident of the United
States, and sold, for the purpose of raising a fund,

to be applied to the support of the Choctaw schools,
on both sides of the Mississippi river. Three-fourths

. of said fund shall be appropriated for the benefit

of the schools here; and the remaining fourth for the
establishment of one or more beyond the.Mississippi;
the whole to be placed in the hands of the President
of the United States, and to be applied by him, ex-
pressly and exclusively, to this valuable object.

ARTICLE & |

To remove any'discontent which may have arisen in the

for sixtten years, by some of the chiefs, for the
support of their schools, the Comm1851oners of the

'United States,oblige themselves, on the part of said

States, to set apart an additional tract of good -dand,

" for raising a fund equal to that given by the said
chlefs, so ‘that the whole of the annuity may ‘remain

in the nation, and be divided amongst them. And in
order that exact justice may be done t¢ thepoor and
dlstressed of said nation, it shall be the duty of the
agent to“see that the wants cf every deaf, dumb, blind,
and distressed, Indian, shall be first supplled out

of said annulty, and the balance equally distributéd
ambngst every 1nd1v1dual of said nation., 4

Treaty Commissioners’' Andre® Jackson and Thomas ‘Hinds

- J
o ‘to- Secretary of War John C. Calhoun concernlng the nature Q

the educatlonal prov181ons of the treaty. \

ays

N Co

-, When the treaty reaches you, we believe it .111 be
- ..found.as advantageous in its provisions, as nder °~,

existing circumstances, we had a right tﬁ expéct.

'~ We’have amply provided for them schqols, oh{botk

sides of the Mississippi. This was an object truly.’

-

/ q05%8 T x Tt ?’ -

~/

\

Choctaw Nation, in consequence of six thousand dollars .
of their annuity having been appropriated annually,

ote

3




desirable to the nation, and only appreciated oy
the Commissioners. Without providing for them, we
‘were satisfied that we could not obtain the signa-
_‘ture of the treaty, seécuring an exchange as therein

proposed. We enclose with the treaty a plan of ‘
" Missionary W. Cyrus: Hingsbury, for establlsnlng ' ) 0

schools in the Choctaw nation, pn both sides of the - '
Mississippi River to which we beg leave to call

your attentidn, and hope it will be adopted, as far

as the funds will permit, when raised. , .

We must here remark: that we found some dissatis-

faction in the nation, in consequence of their

principal chiefs havihg made a donation of part of .

the annuity for the support of these schools. For - ' o

the purpose of producing harmony -amongst them, Dby
which alone our success could be secured, we pro-—

posed the article raising an equal fund and one

thousand dollars more, as an annuity for sixteen

years. This produ{ed all the good effects Wthh
~1were'ant1c1pated ,

. 7
¢ S
Ratified Treaty with the Florlda Indians, September 18,
1832 (7 Stat 22&) _ ) A
: : : 5.
ARTICLE 6

An agent, sub-agent, ‘and interpreter, shall be .
appointed, to reside within the Indian boundary
aforesaid, to watch over the interests of said
tribes; and the United States further stipulates,
as an evidence of their humane policy towards said
"tribes, who have appealied to their llberallty, to
allow for the establishment of a school at the
agency, one thousand dollars per year for twenty
successive years; and one thousand dollars per year
for the same period, for the support of a‘'gun and’
blacksmith, with the expenses incidental to his
shop.

B

"William P Duval, James Gadsden and Bernardo Segui were

ﬁhe United States Commissioners app01nted by the President to °

L 3

negotiate the treaty. on September 6, 1832, during & ¢ouncil

with the Indians, Commissioner'James'Gadsden explained the

effect and meaning of this article to the assembled Indian

A

4

delegates: : : . . -
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- He (referringeto the.President). will not permit

you to be scattered all over FTlorida. \He will

place you by yourselVes, mark your bo:ﬁdaries,

protect your property, prevent his whifte mern &

the Creexs from disturbing you, Separate you {rom
false prophets & bad men from across the water

place an agent among you to let him Xxnow your

wants; educate your children -and give your tﬁose/r* '
.articles of clothing, Iron, lead, powder &c. of -
which you havé a need.l? - ‘ o

7

«Ratified Treaty with the ChoctaWs; sanuary 20, 1825
(7 Stat. 23%) - ' 3R .

ARTICLE 2

n_consideration of the cessieon aforesaid, the ,
United States do hereby agree to pay the said a
¢ Choctaw Nation the sum of six thousand dollars, =
annually, forever; it being agreed that the said '
sum of six thousand dollars shall be annually
applied, for the term of .twenty years, under the
direction of the President of the United States,
to the support- of schools in said nation, and ex-—
tending to it the benefits of instruction in the
- mechanic and ordinary arts of life; when, at the
expiration of twenty years, it is agreed that,the
said -annuity may be vested in stocks, or otherwise
disposed of, or continued, at the option of the
Choctaw Nation. . ' C

]

By 1825 the Choctaws had produced a number of. leaders
familiar with the English language and capable of %resenting

demands- to the United‘States in ‘their own terms. The Choctaw

" delegation wrote to John C. Calhoun,pfopoéing terms for edu-

- cational provisions in January 1825:

" The terms which we pfopose are the'follqwingé K4

1. Six thousand dollars-a year, perpetual

annuity - that annuity to be sold or con-—

tinued by the Choctaws, at ‘their option,
-any time after twenty years.’ .

2. .The annuity of six thousand doliars for

.sixteen years, promised in the treaty of.
1820, to commence the present year:

-8 -
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- . 3. The extinguisrmment {as suggested by you)
s ' of all'.claims. which you may have against
. individuals of the Choctaw Nation for debt due Lt
: to the Trading House, in consideration that we '
relinquish our claim to have a Trading house’ ' :
established west of the Mississippi. '

, .. k. An eqnltable settlement of -the Pensacola
. O claims, and of &ll other just claims which
: . may be presented.

The foregolng are the ér1nc1pal conditions. [There are -
otrers.which we could wish granted; but upon which we -~
‘ would not insist with pert1n001ty. For imstance; we
would rather take money, and apply the inte*ggt To the
purposes of educatloﬁ§§than the f1fty—four s€ctions of 13
land, provided to be sSet apart under the treaty of 1820.

This letter markea the final proposit;on sent.by the tribe
tojthe'United-States-prior TOo the signing of the treaty of
1825 A long perrod of negotlatlon had led up to. the agreement
lon the education artlcle and the letter of November ?2nd of the
previous year tovcalhoun, whick had 1n1t1ated the discussion

of terms, gave the thinking of tne Choctaws on education.

¢

We make a dlrect propos1tlon for the proposed cess1on
west of the Mississippi. After the views we
tae, beginning of this letter, you will not be surprised
-that we think our terms reasonable. We ask,
thirty thousand dollars worth of goods be gistributed
as presents to our nation - $15,000 the first year & E oL
$15,000 the second. - Second, uhat nine thousand dollars
a ycax, for twenty years, be approprlatea or the
support-of mechanical institutions among t Choctaws.
v Taird - that tle ‘same sum be appropriated annually for
o twenty years, for tne education of Choctaw children in .
coileges or institutions, out of the mation. Fourth,,
tnat three thousand ‘dolilars a year for twenty years, -
be appropriated for the education of Choctaws beyond thes
Mississippi, when thex shall have settled there, and am
agent appointed to live among them. These annuities.to
be applied, for the purposes expressed, under ‘the direct—
ion of the Pres1dent

The price we ask may be more than has been usually given
for lands lying.so remote. But it is not more than what
we think to be their just value. We wish our childrén
educated. We wish to derive iasting, if not transient,

| | . | —'49- - ' . ' : ‘ |
RRIC. y wer .




,commissioners-forfthe United States and according to the

-

benefits from the sale of our lands.,‘Thevproceeds'

of those sales we are desirous should be applied
for the instruction of cur young countrymen. It is

™™ for this important object that we may seem to you

unreasonable in our proposition. We feel oyr ignorance, .
and we begin to see'the benefits of educatiop. We =
o are, therefore, anxious, that our rising gendration
' should acquire a knowledge of literature and the
arts, and learn to tread in thosé paths which have
conducted your people, by regular generatio?ﬁ,\to
their present summit of wealth & greatness. .

¢

A Ratified Treaty with thé Greeks3'Febrﬁary 12, P&25
" \7 Stat. 237) ' . &“ :
ARTICLE 7 . .

The United States agree to provide and support a
blacksmith and wheelwright for the said party of the
second part, and give them instruction in agriculture,.
ds long, and in such manner, &s the President may think
proper. o o

~

James Meriwether and Duncan G. Campbell were the treaty_i'

o a

Journal of proceedings of the council, they made the following

- promises. to the Creeks: -

The President will always Stand by you & protect.you
against want, and against your enemies. He has not
sent us here to make offers or to propose schemes

for your injury or destructign. . On the contrary the
most earnest wish of his reart is that you should be
preserved. That you should live and prosper. That

you should advance in civilization. That you should’
have gdod laws & obey them.  That you should have-
schools & learnh. - That you should have ‘churches and
worship him who  mhde you. But the question is, how
are we To attais ‘these desirable ends? The President
in great goodness has pointec out the way. Fifteen :
years ago he ‘advised some of his red children to go '
beyond the Mississippi. Five thousand went & are fre

from intrusion and disturbance from the whites. '
But’ above all if you wish to quit the chase, tc free

" yourselves from barbarism, arxi settle down intc the
calm pursuits of civiTization & good morals, and to = .
raise up a generation cf Christians, you had better
go. The -aid and protection of the government will

£l
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. g0 with yo~. Tne good,wmshes of the best men alive _— .
will go with you and the missionaries with tneir 4

- schools & meeting houses and good examples & 15

'~pray1ng Wlll be planted in the midst of you. )

< .

Ratlfled.Treaty thn tne Osage, June gif1825

- ARTICLE . . "
-———fh—:;— : . .
- And also the fifty-four tracts, of a mile square
each, to be laid off under the direction of the ,
_ Pre51dent of the Unived States, and sold, for the
. . purpose of raising a fund to be applied to ‘the
- support of schools, for the education of the Osage
children, in such”manner as the Presidernt may deem
most advIsaole to the attainment of that end' -

ARTICLE 10 B S

Tt isfurthermore agreed on, by and between.the e
. parties, to these presents, that there shall be . ‘ T
reserved two sections of land, to include the Har-

mony ‘Missionary establgshment, and their mill, on

the Marias des Cygne; and one section, to include

the Missionafy establishment, above the Lick on the

West side of Grand river, to be disposed of as ‘the _
President of the United States shall direct, “for . .
the benefit of said Missions, and to establlsh them '
at the principal villages of the Great and Little

Osage Nations, within the limits of the country res-.

erved to them by this Treaty, and to be kept up at °
-said villages, so long as said Missions shall be ‘
‘usefully employed in teaching, civilizing, and

-improving the said Indlans. _

. ¢

Coﬁernor wWilliam Clark negotlatea the treaty on behalf of

the Un1ted States and he wrote .a letter to James Barbour, then j ; ‘
:mﬂ.,‘

Secretary of War, exolalnlng the. movement of the m1551onary

establlshments to the new Osage country _ _ .
The missionary establlshments in this state and 1n , *
the Arkansas Territory for the benefit of the Osage
Indlans, re to be sold out, and established at the

.~ * principaf villages occupied by these Indians; It be- _

. longs td the President under the Treaty to give the L
necessainy orders & to direct the mode of sale. Those I
missiongries may have objections to this .removal, but ) A
the1r establlshments were built upon 1nd1v1dual and g 5

Ut33




14 A /
public contribution for the special benefit of the
Indians, & to answer the purpose of their institution

= they must be located amongst Indians. The mills

- which they have built would be servicable at the

Indian villages in saving the: squaws from the iaborious
process .of poundlng thépgraln into meal and the example

of the missionaries might be servicable in teaching a
knowledge of farming and of the useful Arts, & with

this in view, the treaty stipulates for the removal of
their esigbILShments to the. prlnclpa¢ ‘villages of the

- Indians. : . B

‘ Goverﬂor Clark had’ négot;ated treatles with the Kansas
_Indraﬁs as well and.that treaty (with the Kansas, 7 Stat 2LL)
. had almost ddentlcal prOV151ons to the 51xth artlcle w1th the
Osage. ertlng to Barboqr concernlng both treatles, Cdarx

noted' .
Ir. the treatles concluded w1th the Kansas and -'

Osages, the annuities are limited to twenty years,
in tne course of which time the humane experimént

- .now making by Government to teach them to submit
themselves by the arts of Civilized life, will : .
have had -a fair trlal &-if it succeeds, they will . o,
need no further aid from the Federal Government. .
Tr.e two annuities amount.to $10,500 per anntiim, the N
payment of which & of every other expense attendant

- upon the negotiation & the ekecution of these 7
treaties, can be made from the sales of one fifth
of the lands ceded by them within the limits of this
State, leaving nearly one hundred millions of acres
west of Missouri and Arkansas to.be exchanged with
tribes in the different States which may be willing
to remove to thelWest. 17 T L

Ratlfled Trea;y with the Menomlneeb, February 8 18j1
(7 atat 3L2) ¢ _ . 4

ARTICLE 5. = | S

~In the treaty ‘6f -Butte des Morts, concluded 1n
August 1827, an article_ is-contained, .appropriat-
ing one thousand five hindred dollars annually,
.for the support of schools in the Menominee :
eountry. And the representatives of the Menominee
nation, who are parties hereto, require, and it is
agréed to, that said approprlatlon shall be in-
* _ creased five hundred dollars, ang continued for ten -
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S~

years from this date, to be’ p¢aced in’ the hands
. -+ of the Secretary of War, in trust for the exclusive = ¢
.. use and benefit of the Menominee tribe of Indians, :
‘and to be applied by him to the education of the
children of the Menominee.Indians, in such manner :
as he may deem most advisable. -

" In the c uncll held at Green Bay on July 18 1831 to
. M ‘ . - 4 o B
‘discuss the interpretation of the treaty anafthe~benef1tsf

Which the Menominees would derive from it, their agent,

p—

' Samuel C Scamoaugh, explalned to. Ehe tribe what the education—
ai art¢c es meant° |

Brothers, your good friend and brother Rev. Mr. Cadle,
who now sits beside me, told you truly, when he

‘spoke to you the.other day, and said that your Great
Father was anxious to séé& your children educated

like the children of the good white meE; and you

have heard from what I read to you that a large

sum of mone%/gg to be given to you for that purpose.
How proud tHe Menominees will be when their child, S
. ren can read.and wrltegécan calculate: the prices of =

what they-wéarand wear,\of the furs they hdve to. .o

sell, and the powder and ball they have to buy. You
will then be able to protect yourselves from being
cheated and abused by bad traders who may get into
- your country, or by faithless agents who unfortunate-
'~ ly are sometimes sent to live among Indian tribes.

Brothers, I am looking at.the countenance of each
of you and find it stamped with tlhe same marks of
.genlas mildness and benevolence, which brighten the

turés of the white man. You c%n and must ‘become
an 11ghtened and . happy people.l

When Stambaugh had f1n1shed his speech Josette Carrln, the

' princlnal chief of the Menomlnees, rose and anSWered h1m.
Father, we have heard what you knew about educatlng
,our children. It is good, the Menominees wish to
have their childrén laugh like the Americans.l

- i

Ratlfled Treaty with.the Pawnees, October 9 '1833ﬁ. -
(7 stat. hh8) . £ o .

ARTICLE 5 ]

N 0085 e
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The United States agree Lo allow one thousand

- .dollars a year for ten years, for schools to be
established for the benefit’ of said four bands at |
‘the discretion of the President. :

The treaty was apprbved at a council held on Qctober.ch;f~

1833 on the banks of the Platte River in Nebraska,  Commissioner
p ; ST e : JEIRE

-Henry L. BEllsworth was the United Stateé~repré$entative at the

sessions and he informed the tribe: ot

Now if you are willing to work on the land, your RPN
Great Fatner will give you Farmers, to assist you. - = >« *
He will give you cattle and hogs and with a few o o
»  breedings hogs, yQu will be: supplied with abundance :
of pork if you do’not kill the pigs too soon. He °

will give you mills, in which you can grind with .
horses all your corn. He will give you schools, T
where your children may dearn to-read and write® ‘ v
like white mén's children. - Other Red Men, are

learning their children, and I wish the™Phwnee
children to know as much as the rést... But. you

cannot. enjoy these advantages, unless you. rémain
~in your villages and protect your blacksmiths, -

~and teachers.
To this the head chief of théfPéwneq Natioﬁmreépdnded:* "Fop_“
, my paft;'ifgm\hoﬁ only willing{ but glad to;acbept the propo¥
| 20 R g U -

"

sitions."

-

. Ratified Treaty with the Creeks and Seminoles, SRR
- January: L, 18L5 (9 Stat. 82I1) . _ o e

ARTICLE 4

The-Creeks being greatly dissatisfied with the
- manner in which their boundaries were adjusted by.

the Treaty of 1833, which they say they did not '
understand until after its execution, and it ,
appearing that in said treaty no 'addition was made
to their country for the .use of the Seminoles, but .
that, on the contrary, .they were deprived, withoyt
adequaté compensation, ofid considerable extent of

. valuable territory; And, moreover,, the Seminoles,

-4 since the Creeks first agreed to receive'them, having

" been engaged in a protracted and bloody contest, ;
which has naturally engendered feelings and habits
calculated. to make them troublesome neighbors:

- N




ThézUnited States ifi-consideration of these cir-

- cumstances, agree that an additional annuity.of
three thousand dollars for purposes-of education
shall be -allowed for the term of twenty years; that
the annuity of thiree thousand dollars provided in

- the treaty of 1832 for, like purposes shall be con- - o

.. tinued until the determination of the additional. .7 - +

“<wannuity above mentioned. It is, further agreed that

. all the education funds of the Creeks, including. , -

i the annuities above named, the animid® allowance .of - - R o
one thousand dollars, prqvided;in“the treaty of - . S

| _ 1833,.and‘also all,balances,of*appropriatiQns for e /,

| o éducation ‘annuities jthat may be due from the United e '

- - States, ghall be expended@ under the direction of : 'R

' the . Prgifdent of the United States, for the purpose

B e 2 .

~ R e e
of edutation aforesaid.

L . Itwisvapparenﬁ from the toné%oiighe.érfible above thap‘~ «
- _"ﬁhé Uni%éd.States_Treépy Commiséioﬁefsihad a q;fficultutime‘
T Eonvincing_the Cfeeksjfo aécepp the terms dfﬁthe.treéﬁy;  |
_ William Afmstrong;'P} M,AButte$, én& James Lt were the  |

. . Bt _ o ; 0 .

“; designatéd commissioners and‘they'sent'ﬁ%repogﬁfto T;fHértly
Cgawford, then Commissionef\ofrIndian_Affairs,Jdated the same
. day as thevtreaty;yexplaining why théy‘had gone beyond'thé‘

" terms listed in ‘their instructions from the Commissioner to

-

promise' the Creeks and Seminoles additional benefits:
To effect these désirable ends, it pecame necessary .
in addition to the inducements named in the instruct-
. ions to promise 'the Seminoles that their annuity of
2o © $3,000 under the Treaty of Payne's Landing should be ~
: . increased to $5,000 by the payment of $2,000 a year . .
in goods. Also, to agree that an additional annuity Yo, e
of $3,000 for purposes of education-should he allow-. - ‘ L
ed the Creeks, and that the annuity of $3,000 already S A
granted them for the same purpose should be extended ~ * =~
for thirteen years. e . ~ e

These allowances were made, to' the ‘Creeks in corse-.

quence of a claim to be compensated: for admitting - - ”'L;
' the Seminoles into their country.- = .. .o S 4
The Commissioners concluded'later'in'their'repoft; - SRV

And notwithstanding the inducements mentioned even
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' this concession would not have been made had- not the .
Creeks consented that ‘the moneys to be paid. them ,
should be.devoted exclu51vely to the instruction ‘of -

"the1r children. 21 &

¥ \

cliRatifled Treaty with the Potawatomles, Chippewas), '
and Ottawas, June 5 and June 17, 1846 (9 Stat BFB)'

o ARTICLE 8 s a

Tt is also agreed that, after the expiration of
_two years from the ratification of this treaty,"the ‘
. school-fund of the Pottawautomies shall be expended
entirely in their own country, unless their people,
- .in council, ‘should, at any time, express a desire.to
- have any part of the same expended -in a different :
_manner., - . - A }
We have a fa1rly complete record of thée coeuncils that led
~to‘the acceptance of th1s treatygby the comblned trlé%S
'_Negotlatlons'bagan the Ngvember prlor o the slgnlng of the."
treaty and—contlnued.1nterm1ttently until- the summef when the
4~treaty was finally signed. Unlike other treaty proceedings -
thevPotaWatomies were able to'respond to the commissioners'

proposals 1n writing and make counterproposals and,_so the

frecgrd is" unusually clear

o

On November 10, 1845 Comm1ss1oners George Gibscn and T. P.

qAndrews £51d ‘the assembled Ind1ans"
AN

"\,. If the Pottawatomié Chief are wise they will make
their people ‘happy. Their lands are only held tem-
porarily. This they Kknow. They were remindéd of b

. .it by Majors Davis & Dougherty.in 1839 and by Mssrs
3 McCoy & Coquillard in 1840, We can't”bulld their.

' mills, ,their Blacksmith shops or their school hOuses

or other improvements. If we 'did they would all be
. lost to them when ‘the removed to a new country. .

e ; ) o

Oanednesday, November 12th, the chlefs responded to thevcomé'
' missioners aréument with«a written statement: d

A

, We have asked for schools in our country as we were ., |

ae prdmlsed at Chlcago- but they have ‘been denied, Our ',l

s
¢

? . s

AS N

.....




- . ' ‘ . |\ ’ o 0
children have been taken away, and when we des1red
them to be sent home, our Great Father's ears were'
‘closed.. He did not hear ms. < Our hearts were sorrow-
ful then. We desired to”see our children and we -~ . .
desired to have our school monies expended in. our own '
country.’ -We did not know that the education of the
. boys in Kentucky was to be paid for out of our monies,
- - - or we would not have said ges, when our Father at ,
: St . Louis -asked for them. , JF:I?L o
o vs:,ﬁi’%f L,4 .
If our money for’ these purposes, and for schools, -
has grown larger, we are glad to hear it: for our
Great Father can then glve us what we want of lt,
in our own’ country _ . ’

The follow1ng Monday, November 17th, ‘the comm1SS1oners, actlng
E s .
. on 1nstruct10ns from the Pre81dent responded

£

'Thlé is not t%e t1me for fulf1111ng some of your &
treaty stipulations: Those which relate ‘to mills, i
~“. school systéems, &c., are of a peérmanent character N
o - and cannot be carrled out at present. .o T

So soon as, you shall ‘be_at a permanent home\ from ..
which there-will "be no Yanger of your moving agaln,
you, will recelve the1r fulf benef1t

The comm1ss1oners argued that the chiefs had m1sread the treaty, .
remarklng that their. "paper stated that the school funds was

1ntended to be expended only in the1r own Country ‘whereas the ’ e

2

words of the Treaty are as foﬂlows- ""To be applled in such
W26

manner as the Pres1dent of the Unlted States may d1rect »

, The Indians were unhappy w1th the comm1ss1oners' 1nterpre— )
tation of the treaty and at a meetlng a week 1ater the commis-
s1oners adapted thelr pos1tlon, statlng that the Pres1dent
"w1ll also, at the explratlon of two years (if you have all

AREE L

removed) have your school fund expended at your ‘new home, and.

a

“among’ your own people - and forever thereafter. ' The negotla—

t10ns cont1nued for the rest of November and December and were-

% - i,

re-opened 1ng¥?y of 18&6
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your own c0untry forever; after the flrst two years... =

Flnally Andrews reported to the President: v
“We showed them the treaty of Chicagéy & that the
large’ improyement fund &. school fund was left
~ atv the discretion of your Gr. Father, & we told
' tnem, - what you know nlust be true, - that so
rong as your people lived apart, these funds
- could not be w1§ely or fairly laid out or to
your advantage ' : ' ‘

i -4
.

The removal o; Indlans from the Ch1cago area, therefore, was
premlsed upon tne expllclt promlse that - the Uaated States

wouldvprovlde educational serv1cesvto.the Chlppewas, Potawa~-

tomies and Ottawas forever. - ‘
. . s

-
.

Ratified Treaty with.the Rogue River Indians,
'November 15, 1854 (10 Stat. 1119) .-

~ARTICLV 2.

{
In consideration of the foreg01ng strpulations, it~
is agreed on the part of the United States to pay . .
" to the Rogue/Rlver tribe, as soon as practicable
.- after the“signing of this agreement, two'thousand
one hundred and fifty dollars, in the following
. articles: . . .heredfter to. be located on‘.said
. reserve, that provisions shall be made for the
erection of two smith-shops; ... and for. one or
o ~ more schools; the uses and benefits of ‘all which'
shall be secured to said Rogue River tribe,
equally with the tribes. and bands treatedwfth;
a>l the improvements made, and schbols, hospitals,
"and shops erected, to be conducted in accordance
with such laws, rules and regulations as the =
Congress or the President of the United States may - .
prescrlbe. - p

n 1854 treatles with €he Oregon tr1bes were negotlated

by Joel Palmer who was commissioned spec1f1cally to'clear'the

vt

.
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‘ Indian title from the Oregon lands. Palmer wrote to Commis-

sioner of*Indian Afféifs, George Manﬁﬁenny; in December 185k
about his negotiatiohs witﬁ'thg Rogue River Indians:

The tribe was at first quite adverse ‘to permit _
other Indiahs a locatien among them., They alleged .
that the dissensions already existing @mong them- . . c. B
selves would be‘increased by the residence of
strange Indians on the Reserve. - But the consider-
ation that. the existind treaty made no provision*
for schools, smith shops, a hHospital &c., so
" esgential to their comfort and wellbeing; and
. - their annuities were too limited to offer a means -
L _for such purposes, induced them at length to agﬁeg e
“to the provisions of ‘the accompanying agreement.2 v

o

‘The same typé'oT-indudgmentsfﬁeré'used by Palmer with»ﬁhe Chasta,
. Scotonjénd Umpqué'tﬁibe% who signed. a treaty with épproxim&tely
.the same_provisiohs\thrée.day§ after@thé Rogue River treaty‘was,

‘signed. . Inrhié'pepéff to Manybenny,-December 29, 185L, Palmer
:.wrdteifrA B T |

L .

~

‘ . » o
- The individuwdl interest in spots of ground, with
.- the prospect. of being in the improvement of them,
and the proposal to establish schools, and a
_hospital among ‘them contributed very, much to over
come their objections.?9 - C '

"Thus it was that the major.portiénfbf Oregoniwas ceded spetifi-

. cally to get education services for the tribal members.

b

. Ratified Treaty with the Nisqually, Puyallup and .
Other Indians, December 26, 135l 215 %tat. 1132)

ARTICLE 10

The United States further agree to establish at the.
general agency ‘for the district of Puget's Sound,
within one year from the ratification thereof, and
to support, for a period of twenty years, an agri-
cultural and industrial school, to be free tp -
.children of the said tribes and bands, in common
with those of the othér tribes of said district,
and to provide the said school with-a suitable
instructor or instructors, and also to provide a




. cmrtny and carpenter S shop, ‘and farnlsn them w1;h§ o

“the necessary tools;, and-.employ -a blacksmith, ear-", .
, . " penter, and, farmér, for the- term of tweaty years, £0
. .7 ‘instruct the Indians in their reéspective ogcupations. ., -
o Axd the United States fartner agree to empicy a A
L o pny31c1an to reside at_the” saild.central agency, who
o /shall furnish medicine’ and ‘advice to their SlCﬁ, and
' ' spall vacGinate them;j the expenses of the said school,
shops,. employees; and medical attenaence, to be de-

rayed by the United States, and not deducted- from
the annultles. .- 5 .

a0’

- The treaty, one of six propoSed by Governor Isaac Stevens,
A : R . .
nas beeén one of the most coﬁtrovers1al documents in Indian .

. hlstory " A conslderable credlolilty gap has always existed
"R S
between the text of“the treaty and what Stevens actually told ,
T LYY Ve
oA the»assembled Indians. - In regard to educatlon, Stevens tg}d

;the Vlsquallys- 4,

- A The. Great Father,has many Whlte Children who come
N T . +here,; sopie, to build mills;.some. to make farms; and
R some to fish —— ahd the Great Father wishes you to .
° . . .. . have homes, pasture for your horses and fishing -
.. -+ .. places. He wants you:to learn' to farm and your "'
.. - . “e¢kildren to go to a good school; and he now wants
. . me to make.. a,bargaln with you, -in which you will
:sell your lands and 1n return be prov1ded w1th all
- these things.30 | ‘ _ ,

] . . v

LT TR ST e

Later rn his report on the treaty proceedlngs, Stevens noted

The questlon of.a_Central Agency, Farm and Agrl— N
cultural School was very fully discussed. and B
unanlmously voted as necessary for the civiliza- L
" tion-of the Indians‘and as ro mome than justice to . .
them considering that they cede to the United States Ty
—a,so large an amount of valuable land.

'Stevens contlnued rn hzs report to the Commlssloner of Indlan

?

- i
bl -

AffalrS° T . .
The provision for adl agricultyral and industrial ’
school I deem of: great consequence to the Indians. -
_ These Indlans will make good artisans and were
,even desirous that.a provision should be inserted
fn the. Treaty pinding. qu the youths of both *

sexes’ as appréntiges._ ch a prov1slon, it was,
3 . o N ‘. A
e A




intercourse than to a Treaty, -and
quence not 1nserted

in conse=-

believed, was more germane to the Jays regulat n
d; g

In the treaty with the S'Klallam, Skokomlsh and other tribes
- of the upper inland waters, (Janqary 26, 1855, 12 Statg 933)

‘_-Stevéns told the.Indians?

This paper 1§7such as a man would give to hlS
¢hildren and I will tell you why. This paper, .
gives‘you a home. Does not a father give his

" children a home? This paper gives you a school.

Joes not a father send his children to school?
It gives ,you mechanics and a. Doctor to teach.
you and ¢éure you. Is not that fatherly?33

" ARTICLE L . | N

( ”he Mlss1ss1pp1 bands have expressed a des1re to
.be permitted to employ their own farmers., mech-

were very disgruntled about the poor manner in which the
.

Ratified Treat “with the MlSSlSSl i, Pillager
and Lake Winibigoshish Chippewas E Srua %2 18

({10 Stat.

anics and teachers; and it is therefore agreed
that the amounts to which they are now entitled,
under. former treaties, for purposes of educat10n,~
for blacksmlths, and assistants, shops, tools,
iron and steel, and for the e loyment of farmers
and carpenters, shall be pald%§¢€} to them as
their annuities are @ald Provided, however,. that
whenever, in the opinion of the Comm1ss1oner of
Zndian Affairs, they fail to make proper provision
for the above-named purposes, he may retain said
amounts, and appropriate them accordlng to his

‘discretion, for their education and improvement.

- Behind this article is an interesting story - The Chlppewas

//

Bureau of Indian Affairs had fulfilled its responsibilites

Yy

" under the previous treaties. " The follow1ng exchange‘too

&

¥y

place between Hole—ln—the Day, the Chlppewa chief, anﬁ?théf/

Commissioner of Indian Affairs:

Commissioner: I do not want to employ blacksmiths,

."'.',61 -
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farmers, &c for you any longer than till it shall appear you
are competent to get along and manage.your own business. The,
clause is conditional. I am willing to compromise the matter,

and. strike out all but teachers, I .do not mean by that mis--

sionary teachers. I refer only to such as are capable of

'glVlng 1nstruct10ns in education, &c. ' T ~
-

Hole—ln—tbe—Day: - The teachers who have been. sent among

us have never done us any good. They seem to care about

nothlng but the1r Salarles.

(Hon. H. M. Rice said ¥hat that was literally true. He did not

know a'single'Indian ho had been'edncated‘by them, notwith-

standlng the large sums expended out of their annu1t1es )

Hole—ln—the—Day.‘ L1sten, Father, to me one mlnute, and I

- e

will make you understand what. I mean, In all our treaties, .

5 .'~w‘

there are prov181ons made for laborers, blacksmlths, teachers,

- &e, ana we have expended a goodly amount for them. It has
, done us no good. It is very essential that the Indians shall

be thrown on their own resources.

LS .
Ccmmissioner~ I am. Nllllng to do away with the employ-

ment of men” to work by the Government but I want something
reserved. for educatlonai ‘purposes. Don't you, Hole-in-the-Day,

feel tne want of educat10n9 Would you not, for instance, like -
to know how to read this paper?
. ‘ » i . . .
‘Hele-in~the-Day: Father, it is twenty years since we

began to receive annuities. Refer back, and you will f1nd
those stlpulatlons for- the employment of 1aborers teachers,

&c. They have done us nd good We have remalned long enougho

> 62 -
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 something for ourselves.

.‘all fond of our chlldren.

in ignorance, dependlng upon others, and we now want to try
You will see that for twenty years
that money was appropriated for education, but what good has

it done us?

'"Commissioner°

/ - : . ’ . .
.How can you'educate your children without

Some such prov1s1on is made for the purpose? e

Hole—ln—the—Day. Father, ‘as to educatlon, I am in favor

of it as much as any one. I’know its value, and»feel its want;
‘but, if I wish to educate my chlldren, I can now take my own
money, and employ my. own teachers.» I“want to .educate my g
chlldren, Father, the reason why I have sa1d so much is that'I
‘am anxious to exnlaln my mot1ves. I want a good plle of money:

to start upon.. A good start is an 1mportant p01nt We are-

We know and feel the necess1ty of

education: to effect this, we must have means. A lot of us

,get together, and we say our chlldren ought to be educated

To effect th1s, all know we must have a teacher. We employ

such-a one as we think w1ll suit. We w1ll then have him

under our control because there is no other 1nfluence to

operate w1th h1m. There is a schoolmaster in our country, but !

I want the pr1v1lege, 1f I don't like h1m, to employ another.

o

»Comm1ss1oner. I agree to your propos1tlon in the main,

but -1 cannot consent that you shall have the rlght to apply
all ;%ur funds, w1thout any reservatlon whatever for edueatlon.

I have npqobjectlon to your ‘hiring your own teachers, but -

there must bé a fund reserved appllcable to that purpose. Go

: home, my frlends, and cons1der of 1t

)

/'
/
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_Holé-in-the-~Day: rather, you must. not understand us..

We have rio obdectlon to educatlon I'toid you we wanted to
nave our chhiaren eaucacea. We also want sch00¢houses but, e
as to teachers, such as we have had, we know too much about
them. We cogectgto have teachers, whom we don't like, aorced
upon us. ,They come, not to teach, but to get money and have

their’ ease. : T~

Commlss;gner- We will try and have the evil referred to

corrected. Suppose, lowever, we set apart the fund, and let

the Indlans employ their own teachers. How would that do?

Hon. H. M Rice: I think that is a good idea and will be

A

acceptable. ” - S : cooE \\

-

 Hole-in-the-Day: Father, if you want to have‘us educated

to read, why don't you take some of your. own money, 1nstead of

ours, and sacr1f1ce it in upholdlng the present system934 -

.

Ratified Treaty. with the Yakimas, June49, 1855
(12 Stat 951)

ARTICLE 5

' The Unitéd States further agree td establish at
suitable points within said-reservation, within
one year after the ratification hereof, two- schools,
erecting the necessary buildings, keeping them in
repair, and providing them with furniture, books,
and statilonery, one of which shall be an agricul-
tural and industrial school, to be located at the
agency, and to be free to the children of the
said confederated tribes and bands of Indians, and
to employ one superintendent of teaching and two
-teachers; to build two blacksmiths"' shops,“to one 4
of which shall be attached a tin-shop,. and to the

. other a gunsmiths! shop; one carpenter's shop, one

' wagon and plqugh maker's shop, and_to keep the same
in repair and furnished with the necessary tools'
<o employ one superintendent of farming and
farmers, two blacksmiths, one tinner, one g mlth
one carpenter, one wagon and -plough maker, for the

K -
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 instruction of the Indians in trades and to assist
them in the same.... , S .

[

Both Isaac Stevens and Joel Paluer were in attendancé at '_ %

the signing of the Yakims”treatry. Stevens explained the

»

o

treaty to the Yakimas as follows:
- “~
Or.'eacn tract we wish to have one or more schools;
we want on each tract one or more blacksmiths; B .
one or more carpenters; one or more farmers; we
‘want you and, your children to learn to make . -
ploughs ... .and everything you need in your hduses.
... you will have your own-teachers, your own
farmers, blacksmiths, wheelwrights, and mechanics;
besides this we want on each tract a saw miil and
a grist.mill. Besides all these things, these’
stops, these mills and these schools which I have
mentioned; we must pay you for the land which you
give to the Great Father; these schools and mills
and shops are only a portion of the payment. We .
want besidés to agree with you for a fair sum to
be given for your lands, to be paid through a term
of years.as are your scheools and your shops.35 R
Stevens made another treaty the following month with the Flat-
head, Kootenai and Upper Pend'd'Oreilles (July 16, 1855, 12
" Stat. 975) and he made essentially the,same_prohiées to these

tribes:
If you live on the reserve as I said yesterday,
all your sick will be cared for; we can only give
you one physician. All will have a chance to have
oo their wheat ground = we can only give you one ' _ ' -
' grist mill. All will have the same chance to have : o
houses - we can only give you one saw mill. Your
farms, your schools, and your shops will be better;
you will be better clothed and better provided for
-every way; because all of you will equally have
the -care of the agent. : a '

The 'chiefs will each year tell the agent what i

. tools, what ¢lothing, what goods, they want for
their people; what children to go to school and
learn trades, which children shall learn to be
blacksmiths, which to be carpenters, which wheel-.
wrights, which farmers. Victor will tell the agent
which boy shall learn to be a carpenter, which to
be a wheelwright, which to go-into the mills, and

. ]
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waich girls and bogg shall go to school and learn
.to read and write. _ : S

¢ .

ake Winibigoshish ippewas, March 11, 2
(12 Stat. 12.9) o R
ARTICLE 9 ..

To nmprove the morals and industrial habjts of said
Indians, -it is agreed that no agent, teacher, inter-
' preter, traders, or their employees, shall be
enproyed dppointed, licensed, or permitted to re-
side within the reservations belonglng to the
Indians, parties to this treaty, missionaries excepted
~ who shall not have a lawful wife residing with them ° °®
', at their respective places of employment or trade
- within the agency, and no person of full or mixed
‘blood, educated or partially educated, whose fitness,
morally or otherwise, is not conduclve to the welfare
of said Indians, shall receive any benefits from thlS
or any former treatles. v E -~

ARTICLE 1; I

Female memHErs of the family of any Governnenﬁ’emu
ployee residing on the reservation, who shall teach
Indian girls domestic economy, shall be ‘allowed and

‘paid a sum not exceeding ten dollars per month while _
so ‘engaged; Provided, That no more than one thousand /
dollars shall be expended during any\one year, and
that the President of the United States may suspend

- or annul this article whenever he may deem expedlent
to do so. :

'V‘The contlnulng conflict between the Ch1ppewas of Mlnnesotar
and the Bureau of Indian Affairs still raged whén this treaty
was being negot%ated The articles do not refiect‘the,major
3pncern of the Indlans, hav1ng a teacher on each reseryatlon,
and the p01nt of dlscu551on revolved about the cost of the
4educat10na1 services that was due under the treaty and the
‘aétuallcosﬁ of fulfilling‘the demiands of the Indians as they
%“qndersteod.themt |

= Obeggad'(a‘Chippewa-chief); Father, I have got a few

words to say- to ydu. The sentiments expressed by the chiefs

- 66 -

‘ S a078




- masters to be located just where they are not — wnere Qur

<«

. that have spoken-arevmy sentiments. In regard to_our'school'

s o ’ !
teachers, our Great Father has promised us, wien we reserved -

these tracts.of land, and we earnestly. requested that'they”‘

‘should be granted us now on our reservatlons, where our - b

children mlght-*earn to read and wrlte.‘ I want our school

village is. This is our wish and it is the wish of our .-
people we have Left behlnd to have schools located in our

reserVatlons. e L .

Commissioner Dole: I want to make a Statement in relation -
— _ v oo ,

"to this clause that the Government has promised 'tofhave schools

‘upon all these reservations. The Government promlsed them SO .

much money forﬂschools. That amount is $4, 333 33 a year. Now .

when a.chmefmagé§es here and says that the Government promlsed .
[ /b
them Ij%chool upon their reservatlon he is m1staken. The Govern—
ment priomised them so much money to be dividkd among them to the

- 4 .

best a vantage. Now they live upon elght reservatlons It

@ 5

- would amount to only a little over $500. OO for eaoh reservatlon

,a;year, ‘which would not keep a school at all. Your»agent 1n—‘$

forms me that he thinks’he couldvemploy one teacher at each

eservatlon for $5OO 00. But then there would be the necesSary

' expenses of school books, and school houses to build, in

addltlon to th1s, and there is no funds for that purpose.’,I"

want to say to them however, that there is no d1sp031tlon on

-~

'the part of the Government to do anythlng in relatlon to” the1r

schools but that which will gratrffjthem most,,if it is pos- .

sible to do S0, without a waste of money. I will take'their

requests 1nto cons1derat;on and. see what we'can do to estab11sh

~i
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more zPhool\ ) I would very much prefe” deever, that they

would de01de to have less reservatlons andémake less school@ )

» & .
¢

- Ratified Treaty“w1th the Nez Perc ne” 2
'6&’7) >\—‘f * . L. .g o "';_' .;7‘ R 7,

ARTICLE

Flrst,,... Ten thousand dolzars for the erection of Q
the two schools, 1nc¢ud1ng boardlng—houses and the"
nécessary out-buildifgs; .said.schools to .be conduct-
.ea oh the manual—labor system as far- ‘as. practicable.

» Fburth And 1t is Lurther agreed that the United

}Suates Shall mploy, in"addition to those already

" mentioned.in th of the treaty of;June 11,.1855, .
twQ matrons to take charge of -the boarding-schools, o

‘ two assistant “teachérs, one farmer, one carpenter

. and two. mlllers

©ne of the dlfflcul ies in negotlatlng th1s partlcular

B » -

~tfeaty was the fact that the Un1ted States had not yet begun to

fulflll Lts obllgaulons under the prev1ous treaty of 1855 é

Nez Perce, tnerefore, were rlghtly susplcious of the promlses

’

. of the United States.’ Indlan Superlntendent Hale, wrltlng a

month before the treaty council, outlined the track record of

the federal government w1th the trlbe.

- On taklng charge of the OPilce I took pains to

ascertain wrat had been promlsed to, and wnat had

~ been done for-theg Nez Perce nation.. 'I found there
was not as pmuch as you had the right to expect,

’not as much as the U.S, Govt. supposed. I came-

.- to ‘'see you as soon as I could. About that time . .-
Mr. Hutchins went to the Flathead country and Mr.
Anderson .came here. I-was surprlsed %0 see soO
little improvements made, in view of the Jarge
appropriations, which I ‘know have bteen made.

Your head chief had no house built, and no farm .
fenced or ploughed. The money for this had been
appropriated, but did’not come into my hands. '
Your head chlef Lawyer, was ent1tled to receive
?ay. The money had been’ approprlatea, ibut T
ound none had been paid to hlm, except what Mr.

8-
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-Hutchins paid. He had paid all ‘that he recejved.
I’ found that you had no schooi ‘house, altho a
Teacher had.béen sent; that you had no Hospital

-built, and your Mills were not furnished. This
was not the fault of Mr. Hutchins he had doné- .
what he.could to complete the Mills, although he
had rece1v§g .no money either for Mills, Hospital -

- or Schodl. L O S

sy ..
AN .

-~

:The'Indian'Peace Commfssion Treaties = 1867-1868

The Indian Peace Comm1ss1on or Sanborn Comm1ss1on went to

the trlbes of the southern plalns, Rocky Mountalns and northern
'.plalns during the’ years 1867 and 1868 and signéd a number of
'peace treaties with the tr1bes. The treat1es all had the same
o basic: formula wh1ch prov1ded spec1f1c educatlonal beneflts. L f_i ’1
‘ ;’The follo/lng artlcle, taken from the Sioux’ treaty of that N
./n;‘f .commlss1on (Aprll 29, 1868 15 Stat. -635) is typlcal of the ;

prov1s1ons of these treaties:

tARTI-%- A U

I . .In order to 1nsure the’ c1vlllzatlon of the Indians 3 St
< entering into. this treaty, the necessity of edu- :
h cation is’ admltted, especially of such of them as are
or-may be'settled on said agricultural reservatlons,
and they therefofre pledge themselves to compel their
,chlldren; male and female, between the ages of 'six
and=sixteen yeays, to attend school; amd it is here- .
by made the duty’of the agent for sald Indians to ;-
see that thls\ftlpulatlon is strictly complied withj; ‘ :
and the United\States agrees that for every thirty - '
children .between said ages who can be induced or
_compelled to attend school, a house shall be pro- . .
vided and a teacher competent to teach the element- .
ary branches of af English education shall be ' 2
A urnished, who will reside among said Indians, and
' a1thfully discharge his or her dyties as a teacher.
The, provisigns “of this art1cle to contlnue for not
less than twenty years. , O

[ T
- ; +

: -

The trlbes were prlmarlly concerned with protectlng their
lands and ensurlng that they would be allowed to live in peace

- with no further 1ntrus1ons by the whlte men on the1r huntlng

@ R -
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lands. They did not contemblate settling:downvat'agencies

until they had exhausted the-game and man&yfigured that they
“Stlll had a generatlon ‘before they would have to farm There-

.fore they d1d not g1ve the idea of schooling very serious

~d

Y

attention. _' ' S . L

. During the meetlﬁg'w1th_the Klowas and Comanches, Senator
Henderson, a member of the Peace Commlss1on, told the trlbes
assembled at Medicine Creek Kansas- ."We are authorlzed to
‘build foz.the Ind1an school houses and Churches, and prpv1de g
teachers to educate his- ch11dren "39

Satanta, the Kiowa ch1ef rep11ed-' "I don't war® any of -
Vthese Med1c1ne Houses (schools and churches) bullt in the |
. country I want the papooses brought up Just exactly as I am. nk0
‘John Sanborn, address1ng the Oglala Sioux at Fort Laram1e
_in May of 1868 promlsed-z‘"...rfor those of ﬁﬁur people-who L
desire to abandon the chase and commence farmlng we shall agree
to prov;da cattle, sheep, clothlng, 1mp1ements to £i11 the soil,
and food until crops are ra1sed,-schools for the_chlldren and -
physicians for the-sick, andehite men to learn your people ho&
to farm.','t*1 o o 1 . | : : | : e

C. ~C Augur, commis%ioner to'the Shoshones and‘Bannocks,
informed them ‘that the treaty prov1ded that "your agent w111-,‘

live there w1th you, and you will be prov1ded with storehouses

-
Com—y

and saw mills and grlst mills to make your flour, and a place
to teach your children."&?, »
On the whole the ﬁésponse of most of the tribes was that

they could cons1der everythlng when the t;me came that they
¢ o
- 70 -
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were forced to settle down ‘Until that time they had no des1re -

to come to the agenc1es and llve like white nien. But they

IS
. 3

placed no bar to. any of thelr people who' w1shed to take advant-

age of the serylces.

CONCLUSION - ' .

We canh see from the var1ety of treaty prov1s1ons and the
recorded promises and comments by both Indlans and treaty com-—
m1ss1oners that 4d broad var1ety of services was prom;sed to the
tr1bes durlng treaty counclls. In some cases, notably the Nez
e A_Perce and the tribes s1gn1ngvthe 1867-1868 treat1es, the govern-—

f: ment falled for many- years to fulflll its obllgatlons. " In the -

case of the Chlppewas the performance was unsatlsfactory and ‘

perfunctory at best. - . - o S

b3y
-

The contlnuous reliance upon the Pres1dent of the Unlted o B

g s

States, or the "Great Father" by the Ind1ans is symptomatlc of . o

'hcondltlons of the &1mes. The trlbes coulégnot readlly belleve N
b

'the treaty commlss1oners because they hadg’ often been betrayed

..

by tnem in prev1ous negotlatlons. Thelr only hope lay in- appeal— .
'1ng to the moral stature of‘the Pre81dent with the hopes that -
°;.‘he would act w1sely on- Jtheir behalf Allow1ng the Pres1dent to: , °
"determlne the manner and length of serv1ces due them was a way /{' '}K

of placlng respons1blllty in one perSon rather than in seek1ng
-\ o,

o

change w1th every Shlft og the w1nd ;. ﬁ L *;ﬁ

i" " to get: satlsfactlon frem a largevbureaucracy Wthh seemed to 4 °
<(
£

e 0 Thege seems llttle doubt that 1n s1gnxpg and ratlfylng the -

‘-
»,

¥
treatlés the Un1tedﬂStates assumed a varlety of legal obllgatlons .

yet‘been adequately/fulfllled

to Ind1ans, manytof wh1ch have not

~ |
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Ue w1ll tu"n, in the next sectlon, to a d1scuss1on of tne

2o . many instances in which government agenc1es, other than the

»

Bureau of Indlan Affairs or Department of the Interaor, nave

,NQ\
S
.

been. de51gnated by Congress as the agen01es and departments

. ‘TQ" carry out the legal obllgatlons of the United States.:

A
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"~ . II1," HISTORTCAL ALLOCATION OF LEGAL RESPONSIBILITIES OF THE -
PNITED STATES TO GOVERNMENT DEPARTMENTS AND' AGENGIES -

+ -

CEE

Ve . . . ;
. - . . . -z

The two concluding'sections of this paper are intimately |

+

" related to:each other and are“diétinguiSped pfimﬁr{ly by the

"hgthddology of the'approach and thé orienﬁgﬁion:of'the subject . |

< o

, matter. Two fundamental facts, one legal and one.historical,

. emerge in any discugsion:oflthe legal responsibility of ﬁhe

~

' United States for education of-the American Indian peoples. : ,
We can summarize them in tﬁp,complementaryjbropositioﬁs: L \’

1)’ Congress has’his%orically réserved to itself the = .
right to designate, by statute, te any department or . ..
agency, governmental or ‘private; a function to per- .- -
form for American Indians and various departments

" and-agencies, over the course of American history, . " .
have held statutory powers and duties to perform ‘
functions for Indians. wo

"2)  When Congress, by statute, assigns a duty to a
government department, agency, bureau or commjission;
‘ ’ ' a state, a private organization, or a tribal or in- C R
AN . tertribal organization, the legal responsibility of S
the United States follgws the assignment . of duties. . .o
2 . . o

* . -

. “There have been some guestions by 30v?rnmént'deﬁartmehPSV§"?

> "‘" ,. . ..‘ I.” ‘ . ' . -

- asked to mssume a trust and legal obligation for Indian .
. L~ » N N . 45 )




' programs and respons1bilities are n/t allocated on the basis

in distinbtion-from other groups and interests which it is

ides1gned to Serve.

mattersg In general.these questions come in the form of two

,

genera“ theories. One theory sees the Indian treaty as a

contracn\primarily betiveen an Indian tribe and the Department

-] . 2

of War or Department of the Interior and not as a iegal docu-

ment in which the whole United States government is involved
The other theory seems to have arisen following the.CIVll

War and‘has been_sporadically~used as a justiiication,forjre-

fusing to fglfill statutory~dutieS'imposed on a oepartment or

agency'by Congress. This theory advocates ‘the propos1tion1that
%«

of racial background but on‘the basis. of a demonstrated need

¢

of a certain portion of the general population of cit#zens.

~ )
Therefore, the reasoningvgoes, the agency or department need
not concern itself with advocating special interests of Indians

or performing;special tasks ‘on behalf of_thetIndian'population .

v
R

Both nisterically and legally these theories are fallaCious

’and‘have consistently been denied by both the Congress and the

‘feaeral;courts.' We have already seen the intertwining'of two
X 1 . . Y

theories of the federal relationship and the responsibility of
the United States for performing certain functions for Indian

people.’ We have also seen the many treaty articles which indi-

cate the promises ‘made by treaty commiss1oners of the United

StateSLof American Indian tribes and, in some cases, the respenses

. Qf the Indién trihal offic1als to these promisep.

We W1li turn, in this section, to a discuss10n of those |

& ar ) 7

q




_1nstances in Amerlcan h1story when the Congress, acting under

' its powers to leglslate domestlcally with respect to the gov-
‘ernment departments, and under its powers der1ved from the
Interstate Commerce Clause regulatlng trade w1th tie Ind1an
natlons, has deslgnated a certain department or agency to per-:
form certain functions for Amerlcan Ind1ans. In the last

section of th1s paper we will rev1ew»the legal doctrines of

intrepretation that are used with respect to Indian legislation.

AY
/

A. Cont1nenta1 Congress and Artlcles of Confederatlon
ITTITR

&

The most immediate problem of the Cont1nenta1 Congress was
establlshlng peace and friendship with. the Indians and ensuring

that they remalned neutral dur1ng the Revolution. On July 12,

-'1775 the Cont1nenta1 Congress created three d1str{cts or depart—r

ments for hand11ng Ind1an Affairs, the northern, the middle,
and” the southern -Five comm1ss1oners were appolnt d for the
soushern department, three for the middle department and three
(later four) for the northern department. The comm1ss1oners

were respons1b1e for making treat1es and preserv1ng peace and

frlendshlp with the Indians. The first treaty with the Indians)”

the tréaty of September 17, 17781 with the Delawares was signed
by the comm1ss1oners of the*mlddle district and/promlsed the
Delawares a seat in thg Congress if the Revolution should be

\suceéss%ul

Follow1ng the Revolutlon the Congress was organlzed under

the Articles of Confederatlon and it establlshed two depart- [

ments, the northern department which 1ncluded everythlng west

/ |
| e 75 - | S
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'/lndlan*superlntendent

.

]

of the Hudson and north of the Ohlo Rlver, and the southern . ”ih_
;department which 1ncluded all territory south of the Ohlo

Rlver.2 The department heads had the same respons1b111t1es_qj“

as did the earller department comm1ss1oners* )
. ' * ’. i"& ¥
B. Immediate Post~Const1tutlonal Perlod 1789—1806

©

Two phases in the Constitution’ authorized Congress to act %;

o

as the chief authoi;fy in delegating responstwlltles among the d;{

.government departme ts for Indian matters, the treaty-making

3

clause and the interstate commerce clause. The War Department
was created in 17893 and the Secretary of War was glven pr1mary
resp0ns1b111ty for Indlan matters. ‘

Irdian Affalrs was not an exclusive War Department matter, S

'howevel, 81nce the State Department assumed respons1b11ty for

:?,Q malntalnlng the treaty records and documentg and  the Treasury

aDepartment assumed control over land patents derlved from sales

of lanas and therefore assumed” "a respons1b111ty for Indlan land
matters. ,The Act of August 20, 1789 provided for the appolntr

/
ment of Indian treaty comm1381oners and the act of September ll,

1789 establlshed the governor of the western terrltory as \\ ‘

1+ . ) . ) -“ . . ' . | _n7/, .
p . /

The Act of May ‘8, 17927 gave the Treasury Department

respons1blllty for the purchase of” all Indian goods. 1In 1796 -
N

the Ipdlan Tradlng House Act was passed by the Congress6 and i

set up tradlng houses on the frontler t6 supply good# for the

Indians %n exchange for the1r furs. " The agents ‘of theé tradyﬁg

ﬁhouseé were' app01nted by the Pres1dent but they reported their

N

vaccounts to the Treasury Department .o
. ro_: :_,)Qb; ‘ L ﬁ' R | - |

3 e e
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Summagy. In the flrst two decades of ex1stence under the

Qonstltutlon Ind1an matters were shared by the follow1ng -

departments .or agencles- oo
: _
1) Preservatlon of Polltlcal Documents - State Department

- 2) Genepal Ind1an-Matters - War Department
3) Local Ind1an Agencles - Governors of/rerrltorles

L) Treaty Negot;atlons - Pres1dent1ally appolnted treaty
Comm1ss1oners

5) LandrMatters - Treasury Department a - .

6) Procurement of Annulty Goods - Treasury Department and >
_ - War Department o UL,

7) Operatlon of Tradlng louses - Treasury Department o f

In theory the War D;partment was glven “the maJor respons1b111ty'“

for Ind1an matters accordlng to the'statute establlshlng 1t

\

In reallty, however, the maJor functlons re qu1red of the Un1ted

e
States under its treat1es ‘were' performed by the TreasuryﬁDepart-
.ment., o : ’;__,-.v , o o,

°-

. C. The Tradlng Period, 1806-183& ' | '. S e
vh Th;s perlod marks a/trans1tlon from the amorphous organl- .
~zation of the federal government in 1ts formatlve years to the - [°
/more formal organlzatlon,by departments ‘with a clearly def1ned/ . o
m1ss1on and Sufflclent admlnlstratlve h1story to have establlsh-
: ed pchedures and 11nes of respons;blllty within themselves.”
After this perlod,cwhlch ends w1th‘;he organlc act estaLllshlng

/ the Bureau of Ind1an Affalrs, we can d1scuss the allocatlon of

service: functlons among government departments w1th the assurance




\
N _
- to expand westward By 1819 the fears of ="

that Congress, having_established.the.various.departments of
government and superviSed their operatioﬁs, deliberately
allocateé’serv1ce functlons because 1t belleved that the

respectlve departments were able to prov1de the necessary
. . - w
serv1ces. ’ ' - \
' Q
In 1806 the office of the Superlntendent of Indian Trade

s was establlshed 7, He was app01nted by the Pres1dent had as

‘vhlS respons1b111t1es the purchase of goods and 1mplements in-

* tended for trade w1th'the Indlans, and reported quarterly to

‘the Secretary of the Treasury Th1s office cont1nued until

8 The-Bureau of Indian Trade, as

1822 when' it was abolished.
this offlce came .to be known, reflected the polltlcal status

of both the Indlans and the Un1ted States. Tribes stlll con-

&

- s1dered themselves as 1ndependent natlohs and thelr relatlon-

ship with the United States being that of(a favored tradlng
'partner. The United States,_anx1ous to preserve 1ts 1ndepen—
dence from th@ European colonial powers who still had des1gns'
on North Amerlca, used the Indian trading program)as a means
of ensuring that the tr1bes would look favorably on the Unlted
States rather than Great Br1t1an. |

The Lou1s1ana Purchase of 1803 and the successful conclus—‘
ion of the War of 1812 allayed Amer1can fears that they would

not. surv1ve or, if they surv1ved that_they woul not be able

opean re-conquest
“had abated and the clvlilzatlon fund was created to ensure the

peaceful relatlonshlps W1th Ind1ans and to prevent their ex—

stinction. 1In 1822 w1th the abolltlon of the Bureau of Indian

. -

of hﬁil\ﬁh_;// 7‘78 . ' Ih ’ : ::
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Trade-the:Congress saw itself ready to undertakepa systematic
organization of the west. In 1824 Secretary of WariJohn C.w
'Calhoun created the Bureau of Indian Affairs by de artmental
| ’order and appointed Thomas L McKenney, who had been Super1n— ’
tendent of"Indian Trade, as the first head of the bureau. ’H1s
.responsibilities were simpl& to administer:the civilization
fund, examine claims,arislng from Indian relationships, and
handle rout1ne office correspondence.
In the Act of July 9, 18327 Congress authorlzed ‘the Presi- -,
a dent of the Un1ted States to app01nt a Comm1ss1oner of lndlan'
. : Affalrs who~was to have d1rec§i§? of all matters ar1s1ng out | ﬁﬁ—
| of Ind;an relatlons.’ Two years later in the act of June 30,
183A10 Congress passed the organic act which made the'Bureaun
of Indian Affairs a'permanent agency‘of the government The
'organlzatlon of the agencies, as we have seen, followed/the re-
‘quirements and oﬁllgatlons of the treat1es rather than/a .
! systematlc organization of the services which the bureau_was ‘
to ferform. | “ ’
Most people assume that follow1ng9the creatlon of the
Bureau of Inglan Affairs . most Ind1an matters have been a func-
tlon of that agency and that other government agenc1es have
" not had a respons1b111ty for Ind1an matters. Such i5 not ex- | "N
Cactly the case and we w1ll TIOW. examlne, départment by depart- ~

ment how some of the functions of the legaL oellgatlons ‘of
the Un1ted States were allocated to dlfferent departments and

~<p

1

,agenc1es of the federal governmentf héw some were, allocated to »r/'

prlvate groups,»and how some functlons have been allocated to

/ : » . ”
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states and state agencles.

D. Allocatlon of Legal Obl;gatlons Since 183A

.(1) The State D‘partment

“From the foundlng of the Un1ted States the State Depart—'

- ment was responsible for maintaining the records and documents

of the Indian treaties. ‘There'has always been a profound con-

' B
/

fusion concerning the number, of Indian'treaties actually /

»rat1f1ed by Congress and cons1dered blndlng fsgal documents.~

Part of this confus1on has been a result: of the manner in .

h

4&;‘“‘

which the State Department performéd its duties. The State

Department numbered the treat1es'¥nd began with the Treaty of
. . ' L /7

August 14, 1722 between the Five Nations and the Gdvernors of

. / )
New York, Virginia, and Pennsylvania The~firét»seven treaties

'accordlng to the State Department numberlng system are actually

'treatles made prlor to the establlshment of the Unlted States.

From 1789 to 1873 the\Department of State superv1Sed the

~affairs in the, Terr1tor1es of the Un1ted States. It was res—

/
ponsible for handllng correspondence between the Pres1dent and

Territorial off1c1als, the printing of Terrltorlal 1aws, and / ﬁ

-other matters 1nclud1ng Indlan Affalrs. A substant1al portlon

of the relatlonshlp assumed‘by the Un1ted States with Ind1an

_tribes was- a matter of State Department concern even though

the Bureau of Indlan Affalrs was. des1gnated to perform the

=
service and superv1sory functlons under statute. 7

..............
m.,.,~ .......

The éct March 1,.1873711 relleVed the State Department

of'thése fun 1ons by a s1mpl? transfer of duties?

1

‘[ 'j> i: ',‘f ﬁ ,(‘-. R : [ ,y;»'hf
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[ .
That the Secretary of the Interlor shall here- T
after exercise all the powers and perform all ' ‘
the duties in relation to the Territories of
the United States that are now by law or by

custom exercised and performed by the Secretary
of State. - RS

o,

N

The State Department had ano%ger functlon, however, that
. was 1nt1mately involved w1th'TﬁgIan treaties. The State De- '
partment represented‘Indiah tr3~es who had been allies of the

United States in the War‘of 1812 and defended the United 'X”,

i3
. A

States agalnst the cla1ms of Indlan tr1bes who had, been allles_;
of Great Britian in the arbitration hea'rings comlng.outnof | A .
that war. , - / - - o N
. “ Flnally, the State Department has assumed respons1b111ty N;'
under. the Inter—Amerlcan Ind1an Conventlon for sendlng dele-
Agatlons of Amerlcan representatlves, ‘generally today Ind1ans, : L
to the quadrennlal conferences of the Inter—Amerlcan*Tnstltute.

E ;The respons1b111ty of" the State Department remains 1n/th}s/ . ~
Apar?acular area today with respect to Ind1an matters. However

bvthe poss1b111ty of tribal trade contracts with foreign natlons

makes 1t'seem-11kely that sometlmejln,the future the State
Departm%nt will have more responsibildtiesfin'the field of

Indian Affains.

(ii) The Treasury Department

We have alréady dlscussed how substant1ally the Treasuryma\\

]

Départment wAS 1nvolved in Ind1an matters durlng the flrst

four decades of Amerlqén 1ndependence. The matter does not

8 - 7 -

end there by any means & he Commlss1oner of Inflan Affalrs

_was des1gnatedwby the statutegwhlch created the offlce to pass o

a L.

» N r > . .

- ' . * . o
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immediate superlor the Secreuary of War and Jlater the Secre-

1
' ) B ! Lg ¢ ! 3 ) . . '
= . ) . _» . Lo v {

a8

'"all accounts and vouchers for cla1ms and d1sbursements con—

nected w1th Indlan affalrs" to the "proper officer of the‘~4_

' Treasury Department " Thus while the Comm1ss1oner had as h1s S

SIS

tary of the Interlor, he had the respon81b111ty to deal d1rect;_lf4

1y with the Treasury Department 1n flnanclal matters 12

B Until the General Land Offlce ‘was establlshed as a part

- of the Interior Department in 1849, the %Feasury lepartment

was in charge of publlc lands sales, and part of 1ts P€Sp0n§1?’
blllty under the treaties was to ensure a minimum pr1ce for

Indlan lands ceded under spec1al prov1slonsf$espec1ally in the.

_south -to raise a fund fqr educatlon. In the Approprlatlon
., Act for the fiscal year 184913 the Secretary of the Treasury

~was designated to invest the moneys derived frdm the sales of

5
Cherogee lands under_treatles concluded at Pontotoc»;n 1832

and Washington,‘D-C in’1834 The Secretary of the Treasury
held this respon51b111ty until the Act of July 27, lSéélh

e

transferred those special respons1b111t1es and all other res- -

pon51b111t1es h had had for Indlan moneys oveg ta the
Secretary of thé Interior. .' s ’ ,
, : ‘\ .

-

One of the most cuplous of the Secretary of the Treasury s

reSpons1blllt1es under the 1849 act was that he became the J'*u°

H

trustee for the Eastern Band of Cherokees. "They had sepafated

'themselves from the ma1n portlon of the nation durnng the days

¥

_of the Removal pollcy but were still ellglble to recelve treaty

/
l.annulty funds. The’1868 act transferred this functaon over the

“ {
Eastern Gherokees to Interlor also . ' o > o/

B '4:‘ [ 70 _"7; ‘\5.y R o -
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- e
The Secretary of the Interlor, however, did not fulflll

'ih1s respons1b111t1es in a manner approved by Congress and so

in 1876 Congress took the trust funds back from the Interlor'
. Department and. returned the1r custody to Treasury' ﬁ

R

i

R - That all StOCKS, bonds, or other secur1t1es~or L
R ~evidences af indebtedness now held.by the Secre= ..
S tary of the nterlor~1n trust for the benefit of
certain Indian tribes shall, within th1rty days
- from the passage of .this act,ube transferred to | ~ ' _
" the Treasurer of the United States, .who shall be- . 4

~  come the custodian thereofj; and it shall be the
2 * duty of said Treasurer to - collect all interest. [ | . ,
¢ ' falling due on said bonds, stocks, &c, and deposit *

_ the same in the Treasury of the Un1ted States, and
. - to issue certificates of deposit therefor, in :
. favor 'of the Secretary of.the Interior, as trustees
e ' for various Indian tribes. And the' Treasurer of
-} the ‘United States shall also become the custodian :
~of all bonds and stocks_which.may be purchased- o 7
for the benefit of any Inddan tribe or tribes after '
- the transfer of funds heréin authorized by treaty-
stipulations’ or by acts of Congress when reguested
to do so by the Secretary of the Interlor.

«

i«  Today the Treasury Department is still the cu§tod1an of Indlan o /

'dtrust moneys. although ‘the Secretary of thF Interlor/has cons1-

~

derable more v01ce 1n how the funds are 1nvested

o -~ (iii) The War Department - '/}7 L -

We have al{eady seen that the’ War Department was the f1rst

federal department°1n wh1ch Indlan Affalrs 1n a géneral sense
-was housed In 1849 when the Interior Department was~crea
the: Bureau of Indlan Affalrs was transferred from thefwar
Department tb Interlor but that dld not termlnate the . respons1-.
o }b111t1es ass1gned/to the War Dépa/fment comcernlng Indlans.

The best kno%n statute regardlng the respons1b111ty ofy// ’N\\ﬁ\

the War Department is ﬂhat transferrlngtﬂuaabandoned military

posts to faodlltles for Indlan educatton. ' o e o

.

L
\
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. . - ".“ . . ) ¢ , .-’,.’
That the Secretary of War be, and he is hereby, ’ - o
authorized to set aside,: for the use in the . .
establishment of normal and industrial training N
schools for Indian youth from the nomadic tribes
having educational treaty claims upon the United ‘ _

.States, any vacant posts or barracks, so long .. . a0

. : as they may not be required for military occi- NS _—

+* . pation, and to detail one or more ofWicers of . B

: the Army for duty in connection with Indian , B ;

-education, under the direction of the Secretary ’ :, L
of the Interipr, at each such school so establish-— '
ed: Provided, That moneys appropriated or to be
appropriated for general purposes of education -
~among the Indians may be expended, under the

. direction of the Secretary of the Interior, fdr S

- , ~ ‘the education of Indian youth at such posts, in~ , s

' stitutions, and schools as he may consider L '

s advantageous or as Con%gess from time to time may

authorize and provide.I€ R W Y,

r

P

ey

¥he War Department, in the case of this 'statute, is célledb‘ ﬁl.,;[

% ‘upen specifically to provide property to. fulfill’ treaty obli-

» 3

.

=

7 gationﬁ due to Ipdian tfibéé, A latgr CongressibngJ»Resplu— '
tiont’ spepifiqally'éuthorizéd ﬁhe ﬁsé of .Fort BidwélliMifipg;y
post .for Inaian éducétioﬁ;; "\" ' : e | i .

| ,In.generiiLCongréSS has.béen.ﬁery.spéc%fic Wiﬁhh;he1War.wa
.lDeparﬁment about prea%y pfoviéioﬁé;.*Wﬁbhfpﬂe‘ﬁ,SF ArmyvCo}ps‘

5\

‘of:Engineers:waé building‘the daps on the’Missaﬁ?TxRiVeﬂ/‘

World Wayx, it was busy acquiring river , = .
. U . : ‘_ / . A

foIleéng”the Sec&nd 

-

L . # L. - B )
.~ frontage lands for the dams. :
N, . . . v . oM : . . R .
e power of condemnation should be exercised indiscriminately and -

/

Congréss did not - eel that-the /-

‘consequently passed the AC£foerépt§mbepf30, 19501é which feéj -,
,hggred the Sebyetary-oizthe Int%riofzand ghe Chief-of Eﬁgﬁnéérsﬂ ;:‘
: I#EQVsign a contract with the Standing & =
o Rock and CheYénné~ﬁivé§K§iouxftridés.‘ But Congre%s'wapnedﬁ ;n'?é

ol . ) .

- Department of the: A¥my'

~ No sfich contract shall take effect until it shall: .~
have been. ratified by A¢t- of Congress and~ratiﬂied .

. - S . i
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in wrltlng by three-quarters of the adult members
of .the two reSpectlve trlbes... :

The three—fourths quallficatlon, of course, belng the number

of adults ‘required: under the Treaty of 1868 with the Sloux o

o

‘ g_' In recent years the War Department was’lncr aflngly

o -

called upon for surplus property that could be uwsed for Indian .,
,matters. The.Act of March 17, 19h919 for example, transferrid‘

'Busnnell General HOSpltal in Utah from the War Assets Adminig-
/., »

- e traglon to the Interlor Department for use as a. vocatlo 1,
o school for Indlan chlldren. And 1gz;he approprlatlon Act of

1956 “the Secretary of thellrmy.was,authorlzed to. transfer 46

» . o
buses to Interior for Indian education purposes.zq

< . - R ' .1’0

(1v) The Agrlculture Department .

)

The Agriculture Department was® created in 1862 but dld
not rece1ve fuif department status untll May 1889 In 1903

N
the Gongress transferred the - powers then exerclsed by the Sec-

~

retary of the Treasury establlshlng the Bureau o¥ Anlmal

Industry to the Secretary of Agrlculture and authorlzed the

:rAgrlculture Department to "effecﬁhally suppress and extlrpate

—

contaglous pleuropneumonla, foot and mouth diseasd, and other

~

R dangerous contaglous, 1nfectlous, and communlcable d1seases in

¢ - ?

- cattle and other llvestock "' Indian‘Terrltory wds included in’
" the Secretary s scope of work and the Agr1culture Department

© assumedﬁrespons1blllty, in cooperatlon with the\lnterlor De-
.

partment for Indlan cattle. ’ -/(' . .4

R _ Since that time a great many programs of the Agrlculture
B @
-Department have been.madewaﬁallable to Indians dhd\Ind;an,




¢

‘-‘\trlbes.v Early 1n its ex1stence the Bureau af Plant Industry

+

of Agrlculture prov1ded ass1sﬁance for Indians. The Farm

Cin the Depres51on provrded

I

I.Securlty Admlnlstratlon and he Civilian’ Conservatlon Corps

H

ervices to Indzans under special

"\

rullngs by the Solicitors ¢f the two departments,'lnterier'and

Agrlculture. The Extens1 n Serv1ce of the Department of Agrl-
/ .

made respons1ble to wdrf on Ind1an reservatlons also.: In,‘
recent years Indlans ha‘e been made ellgihfe~£or loans to’
purchase lands for con Qlldatlon of reservation land heldlngs Y
under the Farm Securlty‘funds.21

. The Agrlculture Department has also been given the respon—

( ) . The'Department of Health, Educatlon and Welfare

-~

e
The Degartment of ealth, Educatlon and Welfare was
crsated 1@ 1953, 1ncorpok§hlng most of the’ functhnw of the"
old Federal Securlty Agency. Almost Enmedlately the new de= - ¢

partment 1nher1ted a multltude of programs,-some of' wh1ch had.r‘

o

been des1gned for‘spec1f1¥ rac1al groups. In,l95h the Indian e

a

\ i
| =86 - .
0e8
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P

’ the co;leges\for hlac stddents in what appears to have been a

Qe : the president and directors of the University

“the Interlor maklng HEW respon31ble for heal
' Indlans. HEW also 1nher1ted the black co

V'Congress had}pasSed the Morrlll‘Act )

.
. .

: Healtn SerV1ce was transferred to HEW from the’ Department of

/serV1ces for .

eges. In 1802
\“ ' '3 N < . ) ) v
ch-provideq\land‘grants .
stern states??

for agriculturai colleges'in,the , anﬁ gmended

several tlmes in the next Congfesses. ThlS leglslatlon was

o~

sed by the Department of the Interlor, was transferredv

xo/ he superv131on of the‘Federal Securlty Agency.2h~‘;i ,

73 * ! A
2// The fdnctlons of “the! Department of the Interior - L '
, relating to the admifiistration-of Howard Univer-

4y 'sSity .are transferred- to the Federal Security
 Agency and shall be administeréd under the dir-
- ection and supervision of the Federal Security .
¢ Administrator® The anntal reportg% quired'to bé
furnished to the Secretary of the nterior by

., shall be urnished to the Federal Secuprity Admin--,
- dstrato. The Office of Education shall\contlnue .
«~to make 1?8‘1nspectlons of and reports on the e
s affairs of Howard Un%ver81ty in accordance with -
the prov131ons of, existing law, - > .- e

HEW thus became respon31ble for Howard Unlver51ty when it ex—

panded from its old agency status 1nto departmental status.
-

We have, already dlscussed in the first sectlon of thls

paper how, HEw*became respon31ble for 8?&, 815 and other educa-"" |

A
tlonal programs for Irndians in recént years. - The expaniion of

the concept of federal respon51b111ty for areas that had) been

Coee t

. .
»
. .) LI

-
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_.affected by unusual federal act1v;t§ expanded 1nto many areas

:,‘durlng the 19505 and»1960s so.that 1t was’ understood in the

ot

fElementary~and Secondary Educatlon Act of 1965 that the federal

¥
government was respons1ble to assist areas thatSWere perpetual-'

ly low—lncome areasi% Ind1ans were clearly 1dent1f1ed as one,

l -
\\f{>spec1f1b area of cont1nued low—lncome and the @ecretary of the

-

»

“¢

L

P

Te

Interlor was 1denUJf1ed ‘as hav1ng a staﬂus comparable to a:-

&

governor 'S status an applylng for funds under the act and its

amendments. - C L Y o ’

' ]

(Vl) The Commerce Department ’ . _ l.' ;' T ;.-

oo 4
L

| The Commerce Department was . created on February iL, 1903
as the Department of Commerce\and Labor. . Ten years‘later on -
March L, 1913 the departmenv was separated into twg d;part-
mentS\ Labor and Commérce., We have already d1scussed in the
f1rst sectlon the as81gnment of responsibITTfies te the Commerce°1
Department under the Ared Redevelopment Adm1n1strat10n25gand l
its successor agency the Economlp Development‘Admlnlstration.
| The.Commerce Department through the 'U. S " Patent Office,

has beert de51gnated to apnrove trade marks."used 1n«commerce'

o

. With fgrelgn nations or among the several States, or with

26

Indlan tr1bes," under the Act of February 20, 1905, Con—k -

s1stently throughout th1s act commerce w1th [ndlan tr1bes is

\

glven equal status to commerce, w1th %\her natlons ‘and the

3

-several stateg. , o

" (vii) . The Labor Department

. . .
8 . . U .-
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programs for Indlans 1n the 19605 when the soc' l programg N

for tralnrng began to be expanded Funds*were/made avamlable

+

through the Employment Securlty Admlnlstratlon, Indian 'ﬂ’

-+ the "Emergency Employment Act of 1971 "28

7, D n ~ ' v N -
é'\ > . Ko -
(V111) Hou81ng7and Uryan Development epartment ) S

-
N 7 c/ . ‘ . \

-'l,

\
I} i

The act trans- e,
\0 . ._ 1'7
,utles of" the ' N T~

" effectlve as a department in November 1965

' ferred to the Secretary of H,U.D, all the
Hou31ng and Home F1nance Agency 1nclud1ng the. Communlty e Vi ‘\;,“ .
Facllltles Admlnlstratlon and the Urban Rénewal Admrhlstratlon, o |

the Federal\ﬂ\n81ng Adlelstratlon, the Publlc Hoﬁ81ng Admlnls-

sible for Some of the Indian hou81ng programs.' Indlan tr1bes_
- .were already regarded aF sponsoring agenc1es in the area of

low. cost hou51ng under/the act of, October 15, 1962 30

Trlbes Com
J L - LI
"have since expanded th 1r houéfng programs by organlz;ng

.. housing authprities oﬂ their own on a reeervatlon basis, often.

making the housing~au%hority identical to.the tribal_council7

. i st - | ' ,) ' - _— ' ‘\ “
- membership. . ~ «. 7 , o

'- | ‘ : ) - 89 - .l
: Coulul
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From the veny beglnnlng of/the republlc Congress has

]

;allocated varlous portlons of the legal responslblllty for

Ind;ano éé the dlfferent government departments. As new '
cab;net level departments haVe been organlzed and their .pro-

o

grams expanded Congress has authorlzed serv1ces to Indians

71n varlous flelds By amendlng p1eces of. leglslatlon and

vSpec;fmcally 1nclud1ng Indlans. We shall see in th€<f1nal

o

#ectlon of_)hls paper the legal theorles at work behind such

allocatlons. Ty R ST

.l

However 1t must be noted that Congress has not s1mply

;ass1gned dutles to federal agencies. From the very beginning

3of the relatlonshlp with Indlan trlbes, and contained in some
’ <

~of th% treatles 1s the conceptlon“that state governments and

L\
prlvate agenc1es can. be deslgnated as 1egalEEnt1t1es capable

v..of ass1st1ng Ehe federal gQVernment~1n fulfllllng its treaty

respons1b111t1es“to Indlans. We shall riow turn- to some of

o S

those 1nstances where the federal responslbillty for prov1d-

rng serv1ces to Ind1ans has been made a state or prlvate

A R - ot
organlzatlonal matter. ¢ . '

\
e
L]

- D, . State-and Private Involvements in the Le al.Obli a~)
tions of the Federa overmment :

T4 Ireaty allocations of the*legal obligations

. { !
: In some of the earliest treatles the federal governmdnt

3

\; made prov1s1ons for educatlonaéténd other services to be pro- -
. vided to- Ind1ans by pr1vate agenc1es. Perhapspthe,first;

treaty in which a‘private party is designated to assist the

L : - 90 = o
0102 : 5j- ‘

[}
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Indlans is the treaty of August 13 180331 w1th the Kaskasklas.'-

-

A Artlcle 3 states that. - ,_°‘ oy

*  And where s, The greater part of the said - tribe have
been baptised and receivéd into the Catholic church -7
. to which ‘they are much attached, the United States, '
\ - wiil giver annually for seven years one hundred : v
", - dollars towards the support of a:priest of that . '
. Y, ‘religion who will enﬁzge to perform for the said . 0
T " rtribe the duties of s office and also to instruct -
. ‘as many “of their children as possible in the rudi-
-~ ments of literature.. And the United States will
further give the sum of three.hundred dollars to
‘assist the sa1d tribe in: the erectlon of a. church/

~

In succeedlng treat1es it was not unusual to have mission-

1Y

SN

Y

‘aries actlng as 1nterpreters for the government or the tr1bes-
and prom1s1ng, as part of the‘preaty proceed;ngs, to perform
" certain functlgns,‘usually educational, for the trlbes upon

thelr ratlflcatlon of the treaty. Some examples of these al-"
- . oy .
locatlons y treaty of servlces functlons ares '
. . e
:‘Treaty with the Wyandot, Seneca Delaware,.etc.
Septegher 29, 1817* (7’Stat 60) s ot

,
" 2

" ARTICLE 16

Some of the. Ottawax Chlppewa and Potawatomy: tr1bes,

- . ' being attached to the Catholic religioén, and be- »

Lo ~lieving: they may wish some of their children here—#

- - after educated, do grant.to the rector of the = .
Catholic cHurch of St. Anne of Detroit, for the use
of said college to be retained or séid as the sald
rector and corporation may. judge expedlent, each,

«  one half of three sections of land, to ¢ontain s1x
e hundred and forty acres, on the r1ver Raisin, at a
v o place called Macon; and three sections of land not
s yet located which tracts were reserved, ‘for th?
: - use of the said Indians, by the treaty of t,

St s in one thoysand eight hundred and seven; and the

‘ superlntendent of Indian Affairs in the terr1tory \V_

o of Michigan, is‘*authorized, on the part of the said .

* + Indians, to select the said tracts of land. .

-

Treat with the CherokeeifDecember 29, 1835




L
s

ARTICLE. 4 .

-~ .4+ And whereds by the several treaties between

‘the United Stdtes and the Osage Indians the>fhion !
and qumoﬁy.MissionarY'reservatipns which were. *
‘established for their benefit are not situated . o
within the country:ceded b > them to the United =
States; the former being situgted in the Cherokee’ -
country and the latter in the State of Missouri. .

- 1t Is therefore agreed that' the United States .

, shall pay the American Board of CommiSsjoners for.
Foreign Missions for the improvéments on the same
what they shall -be appraised at by Capt. Geo. -
‘Vashorn, ‘Cherokee sub-agent, Abraham Redfield and *
A, P. Chouteaﬁﬁbrisuch persons .as thed President of -
the Bnited Stgtes’shall appoint and.-the money
allowed for the same shall be expended in.schools
among the Osages-and improving their condition. = -
It is understood that the.Unitgd States are to pay. . -
the amount allowed for the’reseérvations in this :
article and not the Cherokees. - -

v

The;;ést treapy ﬁyovision is particulaflylimpéfﬁantgas”an?;

illusﬁrati@h of the leggl nature of the greétXJoﬁlfgétion¢

because:@ongress, in,th%‘Actwof AprdT i1, 185032fré1e§3§d'thé*a'”'
S T N

American Board of Commiésionéng‘fériF&reigﬁimiSSiong from
 tﬁ:i£ dblig%tiohs}tofthe;Osaééion the cenﬂitioh: ~3Tha£ thé

| said board shali'ekbend.fhe sé%d mogEygfor_theiséméfpurpésbs,
-among Other pr;pQS'ﬁot'brojid‘é adedﬁétély,wipb schodls; or

means ‘of, improving their condition, which may seem proper in
N v - R ; . A

the'judéﬁent‘of thé Americéﬁ/Boardvof CoémiSsiohers for quéign' -
Missions, with the aéérbval”bf'the Secretary of the_Interiéf;"'_

' & 4 The two other Statute§: the Aét of July'é8t'186633‘pro_
.vided financial @ompensé%i@n?to'phe trﬁsﬁees of thekyission'
Chﬁfch of the Wyandottes for q§m§ges ﬁhey_héd suffefed‘é;d phé
Act of Febq&??y-4;1187535 cog?ensateé thé Domqstié and iL@i?§  ;;

Missions and SqndaY'prool_B6érd of .the Southern Bappisq Con-
vention for moneys they had sﬁenﬁ on Indian education. .
. : . ' o - ] , .

’..,_92_‘ | .
104

’
+




- ﬁﬁ (11) Statutory Allocatlons of Legal Obllgatlons

The General Allotment Act35 of y887 made pronS1o for-

’conflrmatlon of ‘land t1tles to rellglous organlzﬁt ons 1ch'

1 were preformlng educatlonal serv1ces for Indlans 1n4sectlon

R4

flve of the law: ‘,* : Iﬁ, S o
And if any religious soc1ety or other organlzatlon
¥s now occupying any of thé public lands to which ~
this act is applicable, for religious or education-
N al work among the Irndiansy;the Secretary of the
- - Interior is hereby authorized.to confirm such o
* - occupation to such soclety;or organlzatlon, in - - .
- " quantity not‘lxceedlng one hundred and sixty acres
. in_any one tract, so 1ong.*s the same be occupied,
Oon such terms as he shall ‘deem just; but, notlring
herein shall change or alter any cla1m of such
v soc1etx‘for religious or educatlonal purposes here- .. - -
L tofore granted by 1aw., ;r;« : o . N

1 .

ﬁAllocatlon of educqtlonal respon51b111t1es to ervate
groups, espec1a11y churches and m1ss1onary soc1et1es, proved

'controvers1a1 at t1mes. At the beglnnlng of treaty—maklng
religious groups were in a better pos1tlon to offer educatlon—'
,1 al services to tr1bes than was’ the federal government Tr1beS'
 11ved in remote v111ages and the government had oniy tradlng

‘posts in the1r v1c1nity.. Churches had volunteers who saw it

as theLr'rellglous duty to go‘lnto the w11derness and educate.

n'provlde educatlon durlng the

, 29, 188830 allowed the edu-

itreaty perlod

The Act @f Ju :

. catlonal work to. be, the 1b1ek _f in the judgment‘of the




Y

!

‘schools." ~ Tt was, of course, always’ "deemed" to be so and

rellglous tnstructLon found its way 1nto the. government day B

. andflndustrlal schools.

-

.

L]

- B

o

.accredlted 1nst1tutlons of,hlgher‘educatlon and in other

The reactlon was as expected., The Act of June 7, 189737
the - approprlatlon i1l “for the flspal year '1898, made the
follow1ng prov1s1on-< "And it is hereby declared\t/Jbe the
settled pollcy of the. Government to hereafter make no appro—'
prlatlon whatever -for educatlon in any sectarlan school Th1s
d1scla1mer left many of the establlshed mission schools w1thout
fundlng for the future and some of them d-large numbers'of

~

Indlan students. The result was pressure on the Comm1ss1oner
of\Indlan Affalrs by the churches whlch reshlted in the rﬁllng
&he Secretary bf the Interlor that tr1ba1\trust funds set
as1de for expendlture y the trlbe could be used in sectarlan €

schools. The Supreme Court upheld the Secretary of the |

Inﬁerfor in the Quick Bear V. Leupp case.38l .

Us1nthr1bal funds d1d not solve the problem, howevers,.
\

because trlbal funds were: held 1n Tust by the goVernment and .
" had to be approprlated in order to be spent The\hct of
March 2, 1917 had the follow1ng prov1so.,

'And 1t is hereby declared to be the settled

‘pollcy\of the Government to. hereafter make no

ppropriation whatever out of. the Treasury of

he United States. for education of Ind1an
chlldren ln any sectarian school

prohlbltlon shall nat. apply to the educatlon of Indians 1h
\

\

-9 -
niong -
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accredlted schools offering ‘Yocat; onal and’ techn1cal tralnlng,"

o -

w1th the clarlfylng note that t e government aid was be1ng

a"extended to the student 1nd1v1dually rather than to the in-
¢ : : . T -
st1tutlon or school "o o '

5 . V N _. . » ] V . . g ' .
(111) Alloca@ions to States T - ~"@£ A _”
-Indian Affalrs has always been considered a federal

matter. As early as the d1scuss1ons of the Congress orgapized

'_under the Artlcles of Con&ederatlon Indlan Affalrs was seen as

a matter for the federal government rather than’ the states.
“

- of the or1g1nal thr1teen -colonies. only New York reserved the
“'rlght to treat with the tr1bes 1ns1de 1ts boundarles. Untml
the clos1ng decades of the last century states were totally

w

' outs1de the area of Ind1an goncern They d1d recelve "scheol

T lands in ‘the 'land areas ceded by the tr1bes of the plalnggbut\x

such lands came under the Morrlll Act or statehood adm1ss1on-'
acts rather than as a contractual barga1n for prov1d1ng :
D !

. Services «to. Indlans.

By the 1890s condltlons ha& changed raglcally in the

®

Qe

west and developments in the field of federal-stéga»relatlons ;

revolv1ng about ‘Indian Matters were . beg1nn1ng to become im—~

portant. The federal government had ot £ lfllled/many of 1ts'

- ) . )
+ treaty obligations for treatées that had en signed “a genera-

<

tion before. While- it‘was-developiné/off-reservatlon boardlng

schools from the old Army posts it was ev1dent that these -
tschools could ﬁ¢t beg1n to educate a suff1c1ent‘number of |

chlldren.n The backlog of promlsed—scﬁools, educatlonal pro-.
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grams, and cher serv1cesywas.only allev1ated by the in= ;"‘

s1stence of the Bureau of Indlan Affalrs that Indlans who had

(‘}

recelved the patent to~the1r allotments wepe legally cgmpetent .

cand therefbre excluded from government serv1ces. - R
. é, 2 - A
. States were being settled ot a,permanent bas1s by the

o LA

18908. Outsmde of Oklahoma w1th 1ts contlnual "land rushes"

« @4, ) ‘ .

%pn Ceded Indlan lands, the era of 1nsta€t mining tpwns and

s, ‘.
[ 4

a.
-

sporadlc mlgratlons of populatlons was gone. - Towns and
coudty governments were now trylng to prov1de the ordlnary
g=complement of mun1c1pal serv1ces for thelr constltuents and a
great many small educatlonal systems were created to serve o
rural populatlons. As the automoblle w%rked 1ts way 1nto the

rﬁral areas,,people wﬁre able to travel farther and the old e

organlzatlon ‘off school. systems, the market areas ef towns, and
the flnanclng of mun1c1pal serv1ces all changed radlcally.'
g@y the.end of the century there was.flerce competltlon

for school lands and lands w1th1n'Ind1an reservatlons became

R .~

' °subJect to state encroachment when they were classifled as

"gchool lands.ﬁ The'Act of Martch 2 l9OliPl allowedla state to

test }ms rlghts to school lands w1thout en301n1ng the tr1be as )

‘ﬁ
a party 1?,the Secretary of the Interlor was made a party.
However the duty of representlng the tr1be ffeeted fell to -
the.Attorney General under the statute whether the tr1be was

. ]

: 1nvolved or'not. . L e B “ .o,

4
Four basic areas of concern began to emerge 1n“¢ederal—_

L)

state relations regardlng Indlans ‘that, became the vltal ‘areas '
in later legislatdion.. They were-‘ 1) tu1t10n payments ta
B : . . & )

v . ) a
ALY . B . . .
AN . :

a
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- . - of spec1f1c statutes is the Act of- February 13, .192

RS '-trlcts in exchange for serv1ces, the Act Qf March 31, 19081*1+

RN X

_,state and local school dlstrlcts for ed catlng Ind1an studencs,

.i,
1

2) transfers of federal lands* sometlmes Ind1an,lands, some- K

“‘“tlmes publlc lands, 1n exchange for school d1str1cts prov1d1ng

% ~

educatlonal serv1ces, 3) funds for construetion of hew conso~

- . lldated schools serv:ng both Indlan and non—Indlans, and k)

1

prOVlSlOHSQ£9¥«State§ to handle certaln/aspects of Ind1an
~

L
')- . . . a .

C hemh e %&\ S ,
.,v ‘/". . . '« | S a ’ - -

_1ff\\'“h In the f1rst category, tultlon payments to school dis-
','trlcts, thereawere both general and spec1f1c\laws author1z1ng
%the Secretary of the Interﬁor to make payments.~ The Act of
;ﬁ';June h, 192A4 1s typlcal of the general statutes passed to_i

bfi?prov1de thls authorlty.‘ It cont1nued authorlty'glven by

'statute for the two prevlous years and d1rected the Secretary

Q

..lir.7 f’the Interlor "to pay any cla1ms wh1ch are ascertalned to be V

@

'-._proper andJJust, whether covered by contractg or not for N

/'_ytultlon of Indlan puplls in State publlc schools.ﬂ An example
L3
2

y a J01nt»

Resolutlon, wh1ch allowed the Pres1dent to pay tultlon of the

.

'Montana Indlan children.

«‘r:» ‘Tn the second category, transfers of lands to school dis--

L.

‘aughorlzlng the Secretary of the Interlor to 1ssue a patentmfor )

: certaln land; of the Santee Reservatlon*to school d1str1ct '
;unumber thirty-six ;yqﬁnoy County, Nebraska, is a typlcal | S

example. Th1s type of leglslatlon has 1ncreasedfnotably s1nce’wwﬂ’
the Second World War as. school d1str1cts have grown and lanai; v

<§a§ become valuable for‘bulﬁdlng large schools.' Land transfers

2 ' o SR 4 R
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are one aspect of Iédianfeducation,that'cahnot be allocated . |
- £ T u\‘{':' B o, . ) 4 -
by Congress to any other government departnent because ‘the Y

° 0

maJor task oﬂ the Secretary of the Interior is to hold Ind1%n

. lands in trust Q:jf | o “ | "~l i SR -
> . )- The ACt 'of AUEUSt 28 19571"5 is unusual in th%s respect
L 'It'allows the Secretary of the Ipterior to transfer 70 acres - vé
: s 3\, R ..

%o the State of North Dakcta for use as the North Bakota State T
Sch001 of Sclence; on the speclflc pondltlon that the school

o ‘"shall make avallable for each of 1ts school years, forna - po

|
\, <o

perlod of ten\school .years, freeﬁtultlon to ten qua11f1ed

¢

= Ind1ans who w1sh to attend such?school durlng such. school year "
'h. The th1rd category, funds for constructlon of schools,' ' ?‘
was a. d1rect result of treaty promlses by the government to'
prov1de schoois for the d1fferent trIbes - For the most part
there had not been a systematlc effort outs1de of day schools
. to progide a decent educatlon for Indian. chlldren. One of the |
.early statutes, the Act of June 13 192946, a J01nt Re;plutlon,:
amended an approprlatlon for the constructlon of a consolldat—
.ed school at Turtle Mountain "Prov1ded That such school shall_
‘be epen for attendence by whlte ch11dren and by restrlcted or
nonrestrlcted Indgan ch11dren" 1f the state pa1d‘1ts tuition
' Z?;',‘ ,.;to the federal government to supplement federal approprlatlons
‘fd‘ .used for*the ‘operation of ‘the school | ‘ ‘ .
. rwf In the succeedlng years specmal aczz were passedhon\behalf

/ ' ‘) . 7 ~ L8 /
S of school dlstrlcts in Brownlng, Montan , Frazer, Montana ",

Kd »

pfi ) ;’Mahnomen and~other count1es in M1nnesotah9, Cass County, Minne—‘
“sotaso Hunter School D1strlct W1scons1n51 Owyhee, Nevada52 .
. W :-n P ot L . , . . . ) o ) ._
' . (v X lt : u‘-.‘.' . : - . 09 -
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. offlclals, for preventlon of ep1demlcs. The Act of February

August 9; 194656 prov1d1ng that state agents could not enter

-

Hoopa, CaliforniaSB, Walker, Min%esotash and‘several other
sohooI d1strlcts. The passage of 815 allowed- nunerous school
dlstrlcts to\use those funds for federally 1mpacted areas
.whlch, ;n reallty, had beeh at least a part of the reasonlng

lbehlnd the federal sgatutes on a d1strlct by dlStrlCt baSlS.»"

',fﬁfc' .The final category, state respons1b111ty for Indlan'

'
health condltlons, evolved from a general concern&.by state

15 192955 dlrected ‘the Secretary of . %Qe Interlor to permit

agents and ,employees of “the. states to nter Ind1an lands to

1nspect heaith and educatlonal condltlons or. to enforce school-v

.’.‘

attendence under rules and regulatlons prescrlbed by the-

Secretary of the Interlor. This law was amended by the Act of o

i

‘& -

any reservatlon in whlch a duly const1tuted tr1balvgpvernment

existeé\"untll such body has adopted a resolutlon consentlng

to sluch appllcatlon" (to enter) C o e

' While the Johnson—O'Malley Act had allowed the Secretary‘

~of the Interlor to contract with states Qor health serv1ces,

8

' the Indian ﬁealth Service'uSually provided servides for most

reservatlon Ind1ans. There were, however, specific statutes
P

Wthh made provisions for ‘certain serv1ces for Ind1ans. The
Act of August L, 194757, for example, provided funds for con-.

struction of a tubefculosis sanatarium, the Act of Aprll 3#

-

195258 allowed the Secretary of the lnterlor to make lndlan ~

health fa0111t1es avallable ﬁo non-Indlans 1n remote areas, .

-

and the Act of August 31, 195”5,9 allowed the Surgeon General

99~ )
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. to prqvide?serviges for the Puehlo Indians.

PR . E. Summary and Concluslon

- : - T

\ .
We have .seen, in this sectlom that ailocatlon of the legal

' YN N : a.'~~"'

respons1b111t1es of the fed@ral g vernme t for Indlans has

.
&

agrams. Hiﬁ%/‘ and La or have b come 1mportant departments
~in izy/ﬁw’flllment of” federal: obli aplons to Indlans., The.' -

)

trend of development w1t respect

o these departments has

A

followed by a long perlod of neglect in’ whlch 1nd1v1dual ,\ o_ :
fstatutes have been passed d1rect1ng services for speC1f1c 'Qi\ |

- tr1bes, and these statutes h@ve graddally been understood as.,v

| v ! '.‘coverlng a spec1f1c area of general natmonal need Wthh cad

| -be handled by magor leglslatlon to Whlch Ind1ans become re-
Clate. R T

;, v In the conclud}ng*seﬁfISEwgg’th\s paper we Wlll trace| the

. l‘.' S;ef// .

Tfic legal doctrlnes whlch enable
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..., V. INTERPRETATION OF THE LBGAL RESPONSIBILITY /OF THE

-

© .. TEDERAL GOVERNMENT IN THE FIELD OF INDIAN EDUCATION - -

) . B R . e .
. . . . ' .
/ K oo ) . ’
B “ : .

.
- ot . . 2.

=

Ij@roductlon {" c L

.;9-.' . : i
i In the\precedlng sections we have rev1ewed the hlstory

. -

of leglslatlon “dealing with }ndians and Indian rlghts, the ot

.- .

f
spe01f1c.art1ches of treatles and the proceedlngs of treat1esv-

wh1ch g1ve Indlan tr1bes legal r1ghts to educatlonal serV1ces,

and- the h1story of coﬂgmesaaonal &llocatlons of the legal ob—
i 'M{}‘ "y on eyem

llgatlons of the Un1ted\ ates -to the various departments of"

‘W

the federal gove" ent and the state and private agencnes.

It remalns to be seen, however, the manner 1n wh1ch the‘

b)) -

L. executlve branch the leglslatlve branch and the Jud1c1al

branch ‘of the federal government have viewed their legal Obll—

' gatlons and whether or not they have cons1stently worked toward‘

°.

a deflnltlon of Ind1an ‘Pights cons1stent w1th the hlstorles and

W

treat1es outlined above.; In the case of each of these branches'

- of government one can show twg consistent 1nterpretat10ns of

s

the 1egal obllgatlon to Indlans mixed together. One theory

sees the legal obllgatlon as be1ng best fulfllled by- severing

I3

Y

the legal relatlonshlp between tTe Indian communltlés and the




.
-

.

Un1ted States as dhlckly as p0931ble.r Proponents of t£ s~

| theory have generally been dlscredlted by the movement of

- historical even?s:\’ﬂﬁen leglslatlon or court‘declslons seem
¢ : 7

to uphold this heory, the. actual condztmons of* Indaans are

”

“always present as a 81lent dlsclalmer of the theory oﬁ "ter—f’

l‘-

- -

'm1nat1ng" Ind1an rlghts. ol w b : ...H?g
T ¢ : AV L -

g

period f Amerlcan hlstory v1ews the legal obllgatlons of the.

»cons1stent w1th the condltlons of the tlme and the

.»- K S

LEEN

5001al and legal concerns of t@e federal government

We wal revlew, in thlS concludlng sectlon of the paper,

expre551ons by the respectlve branches of the federal govern-;~

‘ meént of concern for the contlnued support of Indlan programs

°

and the manner in wh1ch each branch has- understood the legaI

'obllgatlons of the federal government, In recent- years this

o sense of legal obllgatlon has become popularly known as a

ngrust® respon51b111ty and‘the deflnltlon of "trust has. ex—-
L= .
panded with the advent of. self—government unger the Indlan C
P {5 *

wy,

understandlng of the Indlans. We are presently 1nvf

The other thggry which Con81stently emerges in each _:}”:*

J ;Amerlggn,hlstory where thlS theory domlnates :7“57 -

2 e

Reorganlzatlon Act because oP the, requlrements, uné%r that act,

A

;that tge Secretary of“dhe Inter1or rev1ew declslons made by

i .
I ian communltles 1n theﬂexerclse of thelr powers of self-

) ' i g

government ' !. . R - S

‘,M@ O
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.ment of .the Interier. AP ‘f IR e g

_1nterpret statutes and treat1es 1n the conte

3 M - .
« - » [

We Wlll not Nimit Our discussion to the exerc1se of the

Secretary of the Interlor's powers of review of polltlcal

decisions made bv ‘Indian. communltles under h1s superv1s10n

for th¢b881C reasons. F1rst not all commun1t1es are present-?

1y under his superV181on because of the anoma11es of hlstory Fmﬁ

) 'and recent actlons of the Congress’ would seem: to indicate that
it noW'prefers to spread the 1egal ob11gatlons of the United -

States to Indlans to a numher of government departments rather

thanﬁtoplacejell Indlans and all programs under the Depart--§.
. |

Second and perhaps. more 1mportant the 1egal¢ob11gat1on

i . |
of the Un1ted States is more dependant upox the actions:of the;

courts and the Congress than upon the executive branch.l qon—“”ﬂ

gress passes leg1s1%tlon affectlng or relatingzto’Indians“on ﬁ,'

the bas1s of 1ts,Const1tutlona11y dlrected pxtfrsQ The courts “

of preced1ng

. legal. theor1es and the historical context in wh1ch they under— Ny
gstand the development of the 1ega1 obllgatlons of the Unrted

7States. Both the courts and the’ Congress have frequently

,

understood the respons1b111ty of the. fedEral government 1n a

much more profound sense than has the Secretary of the Interlor.

v’The mount1ng number of c1a1ms»f11ed bv the. Ind1an tr1bes

aga1nst the federal government on the basis of 1nadequate per= .~

formance by thexInterrgngepartment of its legal ob11gatlons'

-to Indian trlbes is an eloquent test1mony of this fundamental

fact of pOllth&l exlstence for In&lan commun1t1es. SN j’\.“

;‘\rsy‘l ) . .

W » ¥ ‘. . \‘
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f;jlons of . the relatlonshlp between the respon51b111ty of %he o

'iJUnlted States for Indlahs ‘and ‘the. general technologlcal ad- [;r:

'some prov1s1ons to prov1de a more comprehenslve nelatlonshlp

. 'w1th the Ind1an tr1beS° f. o ‘ f’ a - .

‘Washlngton s_conceptlon and remarked: . o

B. The Executlve Branch *

]

o {_ '
. From the very . beglnnlng of the republlc Pres1dents have

seen the1r duty_as partlally 1nv01V1ng an artlculatlon of t

s;pollc1es and the programs wh1ch they ‘feel come under the gen-—
‘Qleral res75ns1b111ty of the d States as assumed 1n treat1es

i W1th the»Indlan tribes or as.a result of the encroachment of -

Y ‘\

“.C1tlzens of the United States upon Indian communltles. Presl-

‘.dentlal messages regardlng Indians are often a matter Qf

articulating the polltlcal realities of the tlme and thus many

-

'1*Pres1dent1a1 messages reflect cons1derations of 1mportance 0

',,land settlements, establlshment of reservatlons, and def1n1t- -

vances of the day o o E»'-._il'ff' :'ﬁffrfoif 'ﬁ”f.}.
L . | ' . . R - g[l_l oot ! A
b George Washlngton, the first Amerlcan PreS1dent, 1n h1s

9

Elghth Annual Address, glven December 7, 1796 reflected the :{- 

politlcal rea11t1es of his t1me and h1s concern for klng

¢

<>

Measures calculated ‘to insure a coqtlnuance of the,,
friendship of the Indians and to preserve peace

.~ along the extent of our interior frontier have been
digested and adopted. In the framing of these care : , oL
has been taken to guard on the one hand our advanc- RS
'ed- settlements from the- predatory incursions’ of - .

- ‘those unruly. individuals who cannot be restrained - '

by their: tribes, and on the other hand to protect

the rlghtsvsecured to the Indians by treaty -- .to

- draw them nearer to the ‘civilized state and inspire

. them with correct conceptions of the power as well

&s the Justlce°of the Government

In h1s Flrst Inaugural Addréss, James Madlson expanded on

Y

3 ; 104 - e - J. L
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4 . The hunter state ! qan ex1sv Vly 1n the. vast un-
, ‘s~ cultivated desert.: It yieglds to the more dense

£ .. and-compact form: -and greaterbforce of civilized
- ¢ ’'population;‘and of right it ought to yeild, for ’ R
, “'thé earth was given to mankind to support the o ,
7 - greatest number of which it is capable, and o o : .
R tribe qr people have a right to. withhold from-‘the o '
+ .+, _wants of others more than is negessary foritheir s
L, ™ support and comfort. It is‘ ratlfylng o . '
Lo kno&\that the reservations of la\d*made by the F A
™. " .. treaties with the tribes on Lake Rrie were made ~ . -
L #  with a view to individual owrlership among them ' - .
',. and to the cultivation of the soil by alkl, and. ¢ e
" that an annual stipend has:beeh pggdged to-sup— -
-ply their other wants. It will merit, the. consi-
o . deration of Congress whethen other: roV1s1on53not
ot . stipulated by treaty ought to be ma,e “for these .
", tribes and for the advancement of thRe “liBeral and : g
. &7 . humane policy of the United States toward all Ahe: L.
R ° tribes within. our 11m1ts, and more partacularly 0
54 for their 1mprovement in the arts of c;vlllzed
. llfe.2 _ . . e (

©

. . . |
a . . 1

K

Congress, as we have seen 1n sectlons one and | hree Qf th1s c‘

paper, had. already madé prov1s1ons for a gen? al Indlan pro—x\-"

8 ' .

“ . gram of the klnd descrlbed by Madison in its Warlous enact—‘ \
' o W o
‘ ments relatlngsto the adm1n1stratlon of Ind1an ffalrs. Yet \-

. the recognition by the President- that even w1th%the best con—w

\dltlons having been established in the treatles ah add1t10na1

o
overture by the Un1ted States was necessary,andlcates the
'.understandlng by the executlve branch of the need to cons1der.-:
i

the legal ob11gatlons of the‘Unlted States in the broadest,

?‘ . rot the narrowest semse.’ . . '

i

-

James Monroe sent a speolal message to Congress in March
o

'of 132h and after dlsouss1ng the subject of Indian removal

ggsst—
. , ed to the Congress that: - o ’N “;vf “._f*ﬂ”u
S ' - o A
Considerations of humanlty and benevolence, whlch ;
have now great welght, would’ operate in that eVent

, y . | ‘ 1 o 1 . | w
Qe o anw o W
- A T R L e

which was the dlfflcult pOlltléal questlon of h1s day,°
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witﬁ aft augmented force, since we would feel _
sensibly the obligation’ imposed on us by the . ~  ~
. accommodation which they thereby afforded us. *
Placed at.edse, as the United States would then
be, the improvement of those tribes in civili-
zation and in’ all the arts and usages of civi-
lized, life would become . the pdrt of a general
., system which might be.adopted on great consider-
-~ ation, and in whidh every portion of our Union
would then take an .equal interest. These views
have steadily beén pursued by the Executive, and
the moneys best calculated, according to its
judgment, to produce this desirable result, as
- will appear by the documenlts which:accompany t%e

report of thé Secretary' of War.3
| Ig‘Deeeﬂber.1868,»PreEident Andrew Johnson in hi‘s. Fourth:
g s .o~ ' : % e L.

" Annual Message to Congress discussed the series of treaties

signed with the tribes of the Great Plains-and Rocky Mouritains.

;_eanlier that year byn'hefSahborn'Commission,and the resporsibi-

1lity of the United”Sta%esueshajresﬁlt of'these é{éﬁﬁieSf

Treaties with various Indian-tribes have been
? gongluded, and will be submitted to the Senate
- for its constitutional action. I cordially
., sanction the stipulations which provide for rer
- sérving lands fér the various tribes, where they
may bewencouraged to abandon their nomadic habits
- and engage in agricultural and industrial pur- '
suits. This policy, inaugurated many years since,
has met with signal success whenever it has'been

ot

fgg.}‘ pursued in good faith and with becoming liberality

by the United States. The necessity for extending
it as far as practicable in our relations with the
aboriginal population is greater now than at any
preceding period. Whilst we furnish subsistence

and instruction to the Indians and guarantee the =
undisturbed enjoyment of their treaty rights, we ’

™ should habitually insist upon the faithful obser-

vance of their agreement to remain within their
respective reservations. 'This is the only mode by
which collisions with other tribes-and with the .
‘whites can be avoided and the safety of our fron- - -
tier settlements secured.4 ' :

InﬂDecember‘1889, President Benjamin Harrison presented

'h;sfFirst Annﬁel,Messége tofthe?Congress; ’Fouf’gﬁates had'been

* %
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1e year, Washington, Montana, North

<

‘added to the Union,duringxﬁ
, . S ¢ 7o

and South Dakota, and théiﬁF?dmiégiqn.had'required the breakup
: S S ’ e g

of the massive Sioux resengtidniin Dakota5and_the.reduction.
o : e Ay e gl ,

offthé'larger réservationglipﬁﬁhe_otherfstates,; Thgs Ha;rison_,~ :
saw the -duty of the Unitéd:$£§£és in parpiculaf%y’%ividfterms_\"

- for-he knew that mary of the: ¥ands of the Indian tribes were
o : ' ERRE ’ J“E‘M ‘ : ) ) o o .
now lost to them forever, = . \‘17', T o~

. Presidens Harrison -remarked: v o

' . Our treaty stipulations should be observed with SRR

<% fidelity and our ‘legislation should-be highly con- SO
siderate”of the:best interests of an ignorant and =" '

. helpless people. ,The reéservations are now-general-

- 1y, surrounded by white settlements. We can no =
'longer push the Tndian back into the wilderness,, -
and it remains only by every suitable agency.to.:
push him upward, into the estate of a self-supporting
and responsible citizen. For'the adult the first:
step is to locate-him,updg-a,farm,:and for the child

* to place him in a school.® - Q@ o ‘

v'Fina11&.Pr;giﬂe%ggNixbn, im his July 8, l97b‘messaée'on 
Indi%ns, cbnfirmed\thgilong history Of.deprivatioh oﬁziégal_'
rights and summarizgd.thefunderstéﬁding“of the executiyehbranch
of éhe legal obiigatibnévbf the Uni£éd States to Indian'people:

Termination implies that the Federal government has
taken on a trusteeship responsibility for Indian
communities as an act of .generosity toward a dis-—
advantaged people and that it can therefore discon-
tidue this responsibiltiy on a unilateral basis
whenever it sees fit. S -

Y

5Q§ any premise such asuthiséqkf : : , e

The special relationship between Indiangs-and- the- CaE

Feder#l government is the result instéad of solemn
obligations which have been entered into by the
United States Govermnment. Down through-the years,

" through written treaties and throlgh formal and in-
formal agreements, our governmént has made specific

5o

commitments to the Indian people. For their part, =

‘But the unique stdtus of Indian -tribes @oes not rest, .

R

L4 B
‘

} .
=107 -




the Indians have often surrendered claims to vast
tracts.of 'land and have. accepted life on govern--
fient, reservations. In exchange, the government
has agreed 0 provide community serv1ces\such as.
health, education and public_ safety, services
which would presumably allow. Indian communltles

to enjoy a stapdard_of living comparable to that
of other Ame;i%ans. :

2t

\

“The present staHCe-Ofvghe}ggecntiVe branch is ﬁhe,fulfillment"

Qf'these’promises. SR L ‘i
/ o N . L.
'+ 'C. ‘The Leglslatlve Branch
. = = : .
@p have already seen. many 1nstances 1n wh;ch Congress, by

;;Leglslation, has prOV1ded serv1ces to Ind1an communltles. ﬁhe'~

v

motlves have often b en mlxed w1th some members of Congress as
,.eager to ass1m11ate Induans,lnto Amerlcan soc ety as they have
been W1111ng to uphold the rights der1ved under treaty. But\

;the faet rema1ns that generally Congress,has recognlzed the

~,‘

'debt of the Un1ted States to the Ind1ans 1n both the moral,an%‘

legal sense. Speeches of members of Congress make th1s pornt S
clear.' e 3 o o o ,

Whlle debat1ng the transfer of abandoned m111tary posts S
to the Secretary of the Interior for use ‘as schools for/Indlanh
educatlon, Rep%gsentatlve Holman~from Ind1ana summarized the ~
v1ew held by many people in Congress~concern1ng the issue’s

Mr. Speaker, from a hasty examination of. this bill
it seems to me a very proper- measure. Where “the
“Govérnment has abandoned its milipary poststin the
West,. it would seem to be eminent/ly proper that.
those ancient agencies'of oppre§sion and-wrong’
toward the 'Indian tribes should be made dyailable
to enable the Government to display somethlng llke
the national humanity which it owes to these
native tribes. I think,-sir, that when the his-
tory of the last one hundred years shall be written
it will be a pleasant thing for our children to
- find here and there a green spot 1n reference to




- somewhat s1m11ar to those of Mr Holman-'

-

. oo \ . )
‘v v : B, .- e

"\»\.\;’\"J S : _\f‘.'u - - »
our treatment of the Ind1ans - an express1on'of _
nat¥onal sympathy and ‘national honor toward these .

<d1sappear1ng tribess ( N R ,g;
- For myselffxgkam wlli&ng to-go. toiany reasonabLe T e

extent in alding these remmant of the tribes to 8L .
‘advance in the path of progress and development

9, -*“%. 4
MrsaDeerlng of Iowa added h1s endorsement to the bill in words Sﬁ

‘-*fI am glad \Mr Speaker, that the right way -has
*  'been found at last., We have determlned to . .7
. devote attention to the Indian chlldren, to -

.+, " educate. them and train them,up in habits of in- e

. dustry. . The -dindustrial poli®y is. the‘ail-gmpor—;v"
tant one.' .They must be madesto understand that .
_if they wish clothing gnd food and other necessa- :
‘ries of life theyx mug¥ work’ for them and earn AR
- them as white people do. o S e ‘
. : *& L
B When the Snyder. Act was under cons1derat10n there was

ifconslderable debate over the effects of the leglslatlon For‘

4
as long as most congressmen could remember the Ind1an appro-.i

;priatlons ‘had been llsted 1tem by item accordlng to the treaty

obilgatlons to. each tr1be Over the years 1nd1v1dual congress—~

men had obJected to 1nd1v1dual 1tems 1n the approprlatlons'

h”-blll But generally when' 1tems were omltted in the House of

Representatlves they were promptly 1nserted agaln in the Sen—

ate and surv1ved the conference between the two houses “,
: Consequently the maJor debate-%ver the Snyder Act was not;

that it would“undertake any addltlonal respons1b111t1es which
[

were ‘not legal obllgatlons ‘of the Un1ted States, but rather

)

~ that it would preclude 1nd1v1dual Congressmen from maklng pro—

t-
cedurai obJectlons to varlouswltems which generally passed

’ anyway. oMr. Kelly of Pennsylvanla summarlzed the Snyder Act

8

as follows: o T P

)

.
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v Calgl -

T
D : BN T




any new functlons.. The understandlng of the-House members 1s ’

. rather $hat the blll contlnues the essent1al legal respons1bll-

oSnyder Act ‘which has sometlmes been called the most far—reach—

- Bureau - of Indian Affairs 1n providing serv1ces to Inalans, that

bthe m@mbers of the House d1d not consider the. blll to authorlze

Mr. Chairman arid gentlemen of the commlttee,,thls ' @ T
measure simply 'makes in order the items which have
been carriéd for many” years_in «the Indlagg ppro=- - 04
priation bills, I.helped'to take a ~humber of .
these 1tems out-of the last- Indian bilil through :
points’of order, but it was the most futile &ffort
_ poss1ble for they were reinserted’in the Senate S
and in the end noth;ng'Was accompllshed

A Ienghty,debate ensured as congressmen Wanted assurance uhat
the blll\WOuld not enlarge the powers‘of the Cdmm1ss10ner of

Indlan Affalrs to 1ncmease expendltures arbltrgrlly.adﬂrf
Tix

Carte from Oklahoma gave hlS understandlng of _the: billt

\' 8

‘ The bag§~does not- uﬂdertake the enlargement or o
* _creati of a single activity which is not now ‘ -
“in.operation by the Indian Buyeau. It simply - N
, prov1des for maklng certain approprlatlons in
- order for activities which have been carried .
along from year to year Oy approprlatlons of -
‘mone€y for that year without any spec1al author—_
ization. for ‘the work.1L. = e

.“ [

Mr Andrews asked spec1f1cally..'"W1ll this blll do anythlng

more than'to prevent p01nts of. order on the Ind1an approprlatlon

b111'»"12 ' and’ Mr. Carter. repl(\e\d° -

Absoiutely nothing else.. It.does not start a _
single addltlopal agency in the Bureau . of R

. Indian Affairsy it.does not enlarge tﬁslr acti-. , -
vities, and does not create any new activities. Tl
It does'nothing more than protect the committee

. reporting the bill against, the whims and peev1sh—
ness of some. Member attacklng the bill,13 .

CYIREN Id .' k L 4 .
IT 1s1€llum1nat1ng to see in the House ‘debate over the

o

1ng blll in Amerlcan hlstory in prov1d1ng authorlty to.the

-

A
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‘c1ted to 1nd10ate that in genera] Congress has felt that the .

' funds, stated: | L S :

1ty of the Unlted States in the f1e1d of - Indlan Affalrs and '; -

s1mp1y e11m1nates the "peev1shness" of* some members in- maklhg
I - FY

I . R . “'

obJectlons. » . o o e

- »

= Other debates on other p1eces of leglslatlon could be

nature of the federal 1ega1 obllgatlon to Indians is comb1ned
with. the moral demands placed upon the United States as longago

Jas the Ordlnance of '1787 so ‘that all serwmges prOV1ded to
- e 59:(‘? s
Ind1ans are really the legal obllgatlonsﬂof the Unlted States.‘
. 2 ‘ ' ‘

~.D. The Jud1c1a1 Branch

I

“The major ty of the cases 1nterpket1ng treaties and agree- ;Jf;gfu
ments have wevoXed about thejnature f Indian land t1tle§_l+ .d‘,zjfi“
13 Sometlmes the polltlcal
status of Ind1an tr1bes has been discu sed16 or the’ naturevof,v

v

the preserv*‘don of property'rights.

the civil and cr1m1na1 jurisdiction.as umed by the Unlted
g |
States%? or the 1nd1Yldual séates over |lands w1th1n Indian ress

ervations._l8 ‘It is difficult to find gpecific mention of the

respohgibility of the United'States outside of these fields but
considerable °se‘1am does exist. ' :

The Sem1nole Nation, in:a prolonged case in the Court of h
Clalms, litigated the educatlonal provlslons of its 1856 treaty
'wh%ch as we have seen in the section on\treatles, ‘set aside a
fund for education. The Supreme Qourt,’ n d1scuss1q;the liabi-
1ity”of.th United Qtates‘fer mlsapplica\ion of the prihe's
S ]

N
\\Furthermore, this Court has recognized the dis=- o
tlnctlve obllgatlon of trust incumbent upon

- 111 - |
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|

the Government in- 1ts deallngs w1th these
v : A Ldependent and sofletimes: exp101ted people. E.g.
S Cherokeé Nation ¥. Georgia, 5 Pet. 1; United
tates V. gagama 118" . 3753 Choctaw Nation
nite tates, 119.- U.S. 1; United States v.
e 1can . L4235 Unitled’ States v. Creek
Nation, 295 U, S 103 Tulee v. Washington, 315 -
: U.3. 681l. In carrylng ‘out 1ts treaty obliga-—
oo “tions with the Indian tribes, the Government 1is
T 4 something more than a mere contracting party.
O . Under a humane and self 1mposed policy which
ﬁ o . has found ,expression im’ many acts of Congress
- "%, . and fumerous decisiohs of:'this fourt, it has-
el charged itself with moral obllgatlons of the .« "o
' ' ?hlghest résponslblllty and trust. Its conduét ‘
> ., as ‘disclosed in the acts of those who represent
it in dealings with the Indians,” should there= _
;, fore be Judéed by the'most exacting fiduciary ~
standards.

'J

There are, of course, numerous descr1pt10ns of thlS trust

EA
IN

'L“F R w1th which the United States is charged, but perhaps more .

&

.}f 1mportant 1s the feeling of the courts of the obllgatlon they
see 1n 1nterpret1ng treat1es and agreements “between tr1bes and
) -‘ththnlted States. "The usual rule of 1nterpretat10n of treaty A//g\\
articles is that the wordlng shall not be 1nterpreted in detri-
ment to the tr1bes but 1n the manner in whlch they would have
naturally understood the promlses of. the treaty comm1ss1o%ers
~at the time ef'signing. o *

‘o s

E. Eligibility for Federal Services

There remain some fundamental questions regarding-the
present role.df the various goternment departments in the fieid' o
-of Indian»Affadrs.s Does %eneral‘national legislation apply'to' \
Indians becausequ‘their citizenship? Are Indians brought'
under the provisions of general statutes beeause.they share a -

~general need that is cdmparable to the needs ef'legislatively - 4
4 . ’ r .

0
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‘fdeflned groups‘P What is the status of Indian groups with
‘reSpeot’\Z other groups such as states, federal agencxes, and
: . . local institutions? And finally, is there a distinction be-
| tween so—oailed “federal Indians" and "non-federal Indians"
with respect to federal respons1b1}1t1es¢ SN
& ‘At present we see some tensions exlstlng between the dif- -
ferent -government departments regarding Ind;an services and - |
between so?called "federal"hand'"non—federal" Indians. Much -
of this tension is inspired and induced By the failure of the
federal government to clarify its own understanding of the role
of Congress in exercms1ng its plenary powers over Indlan mat-

¢

ters and - the fallure of Congress to make a clear and pr@ClSG

statement of its resp ;u;b;llty for Indlanamatters. We must T
- .rely upon Indian case law and thé incidents of history in the‘-
absence of any further statementiby Congress tordetermine the
scope of federal services which-shall Be made availablelto ‘
.Indians in theAUnited States toda . T S
Because in-recent years there have been a numbeﬂ“bfilaws

passed allocatlng various service functions to departments of
government other than the Interlor Bepartment we . cannotwassume

" that definitions of-ellglblllty for federal serV1ces for In-
dians rest prlmarlly upon the deflnltrons set down by the '
Interior Department Wlth each new statute that includes”

A}

: Ind1ans in the variety of federal programs, new determlnatlons
of e11g1b111ty are reqnlred The recent Joint Resolutlon es— )
Eabllshlng the American Indlan Policy Comm1SS1on made provls-

ions for reservatlon, non-fedéeral and urban Indians in the-" B {

eRIc o113 -
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compos1t10n of the Indian membershlp 1nd1cat1ng a Co'gxass_ ,

ional concern for the totallty of Indlan problems and s.an

,acénowledgment that Congress, in some manner or another, underb
stands 1ts functlon of relating to all Indlan communltles.’
. Thls cUncept is’ not a recent development . We have seen-
in the varlous Civilization acts that the.1ntent of»Congréss
< . ,

“fas to provid® against the fi 21 xtinction of Indiani.. The
wes L - - L v

v . . . ’ - “
° civilization laws do.not exclude tribes that have not yet

s1gned treatles or tr1bes hav1ng a relatlonshlp other than n”?

federal. ‘The concept seems to hold whenever we look at varlous

vpieces of federal leglslatlon. The Snyder Act of 1921 re-. ..

emphas1zes thls doctrlne of total respons1b111ty for In 1an
matters by d1rect1ng the Secretary of the Interlor to:
S' ' ,...d1rect, supervise, and expend such moneys as'
- Congress may from time to time appropriate, for
: the benefit, care, and ass1stanc§ of‘thSAIndians
throughout the United States.... 0 .

The Johnsén-0'Malley Act clearly authorlzed the Secretary )

/e
of the Intermor-
...in his discretion, to enter into a contract or . RN
contracts with any State or Territory having legal
authority to do so, fon.the education, medical .
attention, agricultural assistance, and social wel-
. fare, including relief of distress, of Indians in
. such State -or Territory, through the qualified a- .
A\ gencies of such State or Territory, and to expend
' under such contract or contracts moneys appropria-
ted by Congress for the education, medical atten-
tion, agricultural assistanece, and-social welfare,
rnclud%?g relief of distress. of Indlans in such-
State

Obv1ously there is no d1§t1nctlon in this authorlzatlon between

reservation or federal Indians and other Indians or between the’
States having federal Indians and those not having Indians.

Q B =114 -
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Congress has made it pla1n, 1n those cases in Wthh it W1shed

-

pec1flc states to have authorlty over Indians or a specific

: relatlonshlp with Indlans, by c1t1ng the states by name to

which authorlty 1s g1ven. The famous P. L. 83—280 wh1ch gave

civil ‘and cr1m1nal Jurlsdlctlon over Ind1an reservatlons pla1n—.

ly llStS those states by name over whlch Congress w1shed state

laws to be extended . 3 ;

>

. In the General Allotment Act and the Ind1an Reorganlzatlon

Act, Oklahoma Ind1ans are spec1f1cally excluded. Later-they
I
are given the benef ts of the Indian Reorganlzatlon Act under

22 and made subJect to the .a

the Oklahoma Indlan.Welfare Act
General Allotment pollcy by spec1f1c acts of Congress rat1fy1ng
agreements made w1th them.23 This exclu81on of spec1f1c trlbes

from prOV131ons of -some acts and their later inclusion in the

’ proV131ons of the acts by special leglslatlon is an indi atlon

.h.°that‘%ﬁless—Congress spec1f1cally.excludes tribes or -classes

of'lndians from the operation of laWS-dealing with Indians, all

Qo

- Indians are 1ncluded o, ] s

<\ The general artlculatlon of this doctr1ne of 1nclud1ng .

Indians of all kinds in Ind1an leglslatlon unless spec1f1cally

excluded 1s best/seenfln\the statement by the Supreme Court in

the Sandoval case: ‘ . ey ‘;" if
Not only does the Constltutlongexpressly authorlze
' . Congress to: regulate commérce with Indian tribes,
"¢ but. 1o ~con nued legislative and executive usage
and an nbr en cyrrent of judicial decisions have.
attributed to the United States-as a superior and

civili ed natlon the power and duty of exercising o
.a . fost ing care and protection over all dependent .
Indian « unities within its borders, whether

or1g1nal terrltory or terr1tory subse- -

* within it
. - s L

- "". - ll's - ‘.. . * ', | . , a
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P whether, to-ithat extent, and for what time they

o _ . o .
- quently acqulred, and wgither &ithln or withoUt
‘the limits of state(s) : )

. This doctr1ne does not confllct w1th the other usually C1ted
doctrlne of. the Sandoval dec1s1on that: '

. . v \

.%». it is not meant by this that Gongress may
bring a community or body of. people within the |
range of this power by arbltrarlly calling them
an Indian tribe, but only that in respect of

- distinctly Indian communities the questions

shall be recognlzed and dealt with as dependent
tribes requiring the guardianship and proteection

of the United States ‘are to be dsgermlned by
Congress, and not by the courts

Ifg 1n é general statute prov1d1ng services for all Indians  or
Indlans throughout the Unlted States, Congress allocates a -
legal responslblllty or dlrects a government ‘department to "

_prov1de a service,; the pla1n mean1ng of the statute must become

'determlnatnve of the law.

© e N

: General'Laws'oT the United State and Thei
pplicabl 1ty 0 Indlians

F.

A fundamenfal alstlnctlon exlsts w1th respect to Indlans
that does not exlst ‘with respect to other American cltlzens.
A From the Yery beg1nn1ng of the legal relatlonshlp between’ In-

' d1ans and the United States, it has been the rule that "General

R >

'Acts of Congress did not apply to Indlans, unless so expressed
4 .
as to- clearly manlfest an 1ntent10n to 1nclude them."26 (Elk

v. Wllklns, 112 U.s. 94, 188L).- - The Constitution proh1b1ts

the appllcatlon of general laws to Indlans (Constltutlon, art..
T, sects. 2, 8 art. 2, sect. 2) and case law from: Cherokee

\_Natlon v.,Georgla28 (5 Pet. 1. 1831) until the present time

supports and buttresses this 1nterpretatlon.
i ; N ,

LS
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! lside, therefore, from the 1egal obligations required of
) the Unlted States by treatles and agreements, Indians, insofar |
as they are members of an Indian communlty, ‘are excluded from |

the operatlon of laws that affect "other cltlzens. It must

.J then fofloW‘that where Congress has spe01f1cally mentloned
.~Indians in a statute or where leglslation is speclflnally pass—
ed which deals Wlth Indlans, that the Congress is exerc1s1ng

’ 1tsrspe'1al powers of superv1s10n and fulfllllng its legal

obllgatlons 1h the fleld of Indian Affairs.

~
i llgatlgns to Indlans assumed under c1v111zat10n statutes by the
federal government are translated into leg1slat1ve action and
"‘thence into programs must take the followlng course. First,\
‘there must be a treaty r1ght, a r1ght acqu1red under an agree—
ment or a statute, or an acknowledgment by Congress of. responS1d’
blllty for Indians in a certaln area even if no pnev10us def1— 7
nition of that responslblllty exlsted . Then a- spec1f1c statute B
.must be passed wh1ch‘def1nes the extent of that respons1b111ty
~and directs a cer*aln government department or agency to assume.
o ‘that respons1b111ty in program form o Q-L - p" .
Once respons1b111ty for Indian programs is glven to a .

~government department it then has that responslblllty until

‘relieved of it by act of Congreéss. The most common«mistake}in

understandlng the status of Indians with. respect to departments ' Q; o

‘other than the Interlor Depa‘iment is the assumptlon that the.
respons1b111ty ﬁlows from Congress to the Interlor Department

and thence to other government agenc1es. However 1o legis— L

Q - " - | \ . I
A . - 1‘17.- S | - -
. L 12e

- The process by wh1ch treaty rlghts and general legal ob- | N
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that procedure. The Elementa.' and Secondary Educatlon Act of

°

. 1965 in fact reverses that assumed procedure»by ‘making the
Secretary of the Interlor apply to.the Comm1ss1oner of Educatlon
for funds ‘to be used in Burea of Indian Affalrs schools. _Weft
mustvconcludé}-therefore, that unless a spec1f1c procedure 1s

" written into the law, Congre%s 1ntends theuresponslbll}ty.to ‘

-~

flow directly from itself to the'department concernedf

We seesin mostﬁsocz 1 leglslatlon of the last ‘two decades
a pattern in which the &b ve. sequence is foflowed almost pre—
c1sely. The orlglnal 815 and 87A laws are not appllcable to.'

Indians until Indians have been speclflcally 1ncluded 1n the

amendments of these laws. Wlth each addltlonal amendment t
responsibility to prOV1de programs for Ind1ans increases and
eventually Ind1an tr1bes become sponsoring agenc1es as def1ned
by the amendments of the Indian Educatlon'Act of 1972. 29

.~ Much the same pattern has existed with regard to economic
development hows1ng progr&ms, and surplus commodities and
food stamps. Indians were not 1ncluded in the orlg&pal Housing
Act of l9h9 but over the years as Congress extended its cona

ceptlon of the nature of housing programs funded by the federal

government Indlans began to receive the benflts\of the program
*:? spec1f1c amendments. The 1969 amendment to the Housing Act

o

L of l9h9 contains the spec1f1c deflnltlon that "The term 'State'’

1ncludes the several . States ~;he D1str1ct of Columbia, the

L]

| Commonwealqh/of Puerto Rico, ﬁhe Trust Terr1tory of the Pac1f1c

Islands, the territories and possess1ons of the Un1ted States,

.

. and Indian tr1bes, bandsa groups, and natlonsiflncludlng Alaska

_%)]?ﬂl?‘%ﬁ‘ < ’ 5 '.,. 4 |
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,'Indlans, Aleuts, and Esklmos,,of the Un1ted States “30

a
2

"agency or agencles as may be des1gnatedéhy the proper State or j:
N

ThﬁqthlUSlon of Ind1ans in the,Agrlcultural Act of 1949

<for surplus commodltles indicates the same pattern.' The 1954

amendment allows transfer of surplus commod1t1es to the "Bur-

eau of'Indlan~Affa1rs and to such State, Federal, or private -

¢

Federal autherity aﬁd approved/hy the:Secretary, for use in -

’the United States in nonproflt school-lunch programs, in the % : "f@l

.-
-

ass1stance of needy persons, and in charitable 1nst1+dtlons,

1nclud1ng hdspltals, to the extent“that needy persons ‘are. | , v

.served..."Bl The 1959 améndment authorizes the Secretary of
’ )Agrlculture to "promulgate and put into operatlon a program to”’

| d1str1bute to needy persons 1n the Un1ted States, 1nclud1ng

needy Indlans, through a food.stamp system such surplus food -
5. ) s : o - K '

commod/ ties."

The Civil Rights Bill of 196h, ‘mentions’ in itS'definit- |

-ion of employer in Tltle VII = - Equal Employment Opportunltles -

- mgn Indlan tr1be" as those entities whlch are covered under

| spec1f1c evclus1ons from the defrhltlon. The Emergency Employ-

ment Act of 197133 includes under e11g1bléwapp11cants'1n s
Section h, "(3) ‘Indian tr1bes on Federal o" State reservatlons "v

We can conclude, therefore, that in recent times Congress~

\>1ohal thinking has evolved in determining that Indians are to

be regarded as @’ spec1al class of citizen w1th spec1 ic e11g1-

iblllty for programs and that Congress has speciflca ly amended

'~numerous laws to prov1de spec1al treatment of Ind1a s. Where

the benefits’ ‘are restr1cted to a certain. classzof Indians, the

R = A 1P :
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: 'language in "the act or amendment Spec1f1cally mentions the class

and apsent a. direct mention of restrictions, Indians as a group

are generally eligible for programs under- recent: amendments.

G;, The Bas1s of Present Distinctions Amo;g,Indians

?

In spite of the general .applicability of recent social.

" welfare legislation covering Indians and Indian tribes, there

.remainsbthewproblem-of_the distinction-between so-called "fed-

_eral" Indians and so-cdlled "non-federal" Indians which we see

in the practical administrative operation of programs by govern4_

 ‘ment departments: To understand this distinction we must

‘understand the radical change in political status which came' i

<

about 1n the Indian Reorganization Act of 193h .
er the IzR A, tribes and reservations were given a new
type of~political‘status which complemented ‘their original
status as dependent domestic nations. “Tribes andvresidents'ef '
reservations were allowed under Section 16 to organize “for
its. common welfare and ... adopt an appropriate constitution |

and bylaws;" Tribes received an approved constitution from

the Secretary of the Interior*and part of the governing powers

'of the newly recognized government.were to "negbtiate with the

L]

Federal State, and local Governments ",

The question 1mmed§ately arose during the Depress1on of
8

| whether ‘or not this new. status had changed the natune of tribal

"governments.' The Solic1tor of the Interior Department, in con-'

nection with a question of whether or not a ruling of the,

'Attornewaeneral of Noxrth Dakota to.the effect that a state

. . ' I
.t N

2
o
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“crop mortgage 1aw d1d not apply to mortgages made to ‘an Indian
'trlbe, for the »reason that such trlbe was deemed an "agency" of
*.  the United States, made the folloW1ng rullng. n - [ B .

This Department has prev1ous1y held in. various
connections thaﬁ\a€ Indian tribe, particularly
where 1ncorporated is a Federal agency. 1In the
-8plicitor's Opinion M. 27810, of December 13, 1934,
the following statement is made-

_'The Indian tribes have 1ong been recognized as . oo
. vested with governmental powers, subject to limi- '
' tations imposed by Federal statutes. The powers _

of an Indian tribe cannot be restricted or con- . f'
trolled by the governments of the several -States. ‘

_The tribe is, therefore, so far as its original:

- -absolute .sovereignty has been limited, 'an instru-

‘-mentallty and agency of the FederalsGovernment

'Varlous statutes authorlze the delegatlon of new

powers of goygrnment to the Indian tribes. The

most recent of, such, statutes is\ the Wheeler—Howard :

Act, which sets/up as one of the primary objecti- S e e
ves, the purpose  'to grgnt- certain, rights of home RSV
rule to. Indians." This Act contemplates the devo- @
lution to. the duly organized-Indian tribes of meny
powers over property and personal conduct which are
now, exerciséd by officglals of the Interior szartment
The kranting .of a. Federal corporate charter to an
Indian tribe confirms the character of such a tribe - :
as a Federal 1nstrumenta11ty and..agency. ‘

‘Th1s change of - status has meant thathhen 1egas1at10n has been
'passed whlch prov1des that political subdivisions are e11g1b1e
as agen01es for sponsoring or adm1n1ster1ng féderal programs,
Ind1an tribes have been understood ‘as compr1s1ng, for the”pan:rvwﬁwﬂ LLLL
poses of t@ls leglslatlon, polltlcal subd1v1s1ons of the federal
.government B o s . |
| -‘Recognltion.of federal’trinal gbvefnments‘as sponsoring . -
'fageneies has injnOIWise‘altered the fights derived under tfea%y |
or changed the.general assumntion of services for Indians by

- the United States. Rather this recognition,has segregated -

.= 121 -
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pobllgatlon to serve Ind1ans remains a federal responsibility.

‘ background contin es to be aff1rmed in the Ind1an Educatlon

-e11g1ble to part1c1pate 1n educatlonal programs.. Educatlon,
1n the.. larger and more h1stor1c context can~be seen as the
‘1nterest area in wh1ch "c1V1llzatlon" occurs and thus the act

of 1972 stands well w1th1n the h1stor1c context of prov1d1ng

-ellglblllty,of Indian part1c1pants.

agr

tlon, and pr0mot1ng Indian cont ol of 1nst1tutlons. At present

or groups of a c0mprehens1ve nature has-evolved but with the .

§ ‘ e _R 1
tribal governments from the general Indian populatlon as- en—

~t1t1es capable of adm1n1ster1ng programs. The general-legal

W

The: Ind1an Self-Determlnatlon and Educatlon Ass1stance Act of
’197535 'may indicate a high water mark in aff1rm1ng the corpo-

- rate status of federally chartered Ind1an tribal governments.

The respons1b111ty for 1nd1v1dual Ind1ans, regardless of

Act of 1972 which allows any school district ‘with ten or more

Ind1an students to0 recelme funds for Ind1an educatlon and wh1ch
&

makes all Indian organlzatlons, not s1mply tribal governments,.
&

N 3
"y

@
funds for Indians in both 1ntent of Congress and in determ1n1ng

l

f H.r Summary and\Conclusion ; o g fff.r”»

’

The trend today is def1n1tely in the d1rectlon of expand-

ing_f deral serv1ces to Indians,’ re-aff1rm1ng treaty and L;ﬁ“
e;:)

nt rights, buttresslng tr1bal sovere1gnty and ghrlsdlc— ,
no definite theory of the stgtus of Ind1an tribal governments

American Indian Policy Co%Flss1on authorlzed to- studx.and dom

term1ne the present cond1tlons of Ind1an people, the poss1b111ty
©
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ex1sts that a clear deflnltlon of Ind1an r1ghts, governments,'

| and respons1b111t1es may emerge. - ' ’d — | .

- While the tendency of earller statutes, pollcles and pro—vA

* ., grams may have been ‘to encourage ass1m11at1qg%or increase the A
rate of absorptlon of Indlans into Amerlcan llfe, the current

¥ ..

pollcles and programs are des1gned to strengthen Ind1an llfe
i .and. culture and to ensure the contlnued corporate and tribal
exlstence of Indlans. When we remember that the f1rst meivie
llzatlon act",was to prevent the extlnctlon of Ind1ans, the
‘prese t pragrams seem tdube the f/lflllment of those 1n1t1al
prom1 es. . . . A _ _

T e preambles to great mény of the Ind1an treat1es speak
of "perpetual fr1endsh1p" be ween the Ind1ans and the=Un1ted
States. It has been d1ff1'ult to define exactly what th1s

f/frlendshlp was or. how it was to be const1tuted As we have
) seen’ the Ordlnance of; y%SZ set down certain guldellne%:for the
treatment of Ind1ans nd establlshed that "laws founded -in

' Justlce and humandt shall from t1me to t1me be made, for pre-'

et vent1ng wrongs be'ng done to them, and for preserV1ng ‘peace
v \ .o _
and fr1endsh1p 1th them."'
Federal a sumptlon of¥ a multltude of respons1b111t1es 1n
\ “«-—(
soc1al welfare areas by'developlng programs spec1f1cally for:
Ind1ans and quallfylng tr1bal governments as federal agenc1es

fellglble for sponsorsh1p ‘of - programs seems’ to be the manner in

Wthh the federal g0vernment is fulfllllng today these anc1ent
* 1A
promlses.u It thereupon becomes the respons1b111ty of each

department that recelves a mandate from the Congress to perform
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cer'tain»*fun‘c.ti_d_ns for Indians to shoulder its pbf*bi’on of the, . L |
. - . . - M ' { ‘ V A.'.'.:,;». . . ' |
legal obligations of the United States and fulfill them to the

best of its ability. - SR IR
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'FOOTNOTES TO SECTION ONE

~

7 Stat. 13, Artlcle 6. ' .
7 Stat. 18 Artlcle la.. ) L

- See Peake, Ora Brooks, ‘A History of the United State
- Indian Factory System, 1795-1322 Sage Books, Denver,

19 54 . 2

See-?reat with the W&andot; et al, Januray 9,'1789 (7 -

Stat., -28) Article VII for civil. Jurlsdlctlon, Article .
IX for cr1m1nal Jurlsdlction.

Tgeaty with the Wyandot, et ‘al, January 21, 1785 (7 Stat
1

- Article V If any- citizen of the Unlted States, or other_.

person not belng an Indian shall attempt to settle on any
of the lands allotted to the Wiandot and Delaware nations
in this treaty, except.on_lands reserved to the United

- States in the preceding article, such pérson shall forfeit

the protection of the United States, a and the Indians may
punlsh h1m as they please. )

See Treaty with the Cré&eks, August 7, 1790 (7 Stat. 35).
Article VIT -

No citizen or 1nhab1tant of the Un1ted States sﬁhll attempt
to hunt or destroy the game on the Creek lands: Nor shall.

_any such citizen o¥ inhabitant go into the Creek Country,
“without a passport first obtained from the Governor of

7.

8.

some one of the United States, or the officer of the’ troops:

of the United States commanding at the nearest military:

. post on the frontiers, or sugh other person.as the Presi- ,

dent of the.United States may, from time to time, authorlze
to grant the same.

See also the Act of March 30, 1802 (2 Stat 139) Sectlon 3.
1 Stat. 49. '

1 Stat. 50.

o
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9.

-1 .Stat. 123. v

“

10. The "WeStern Reserve LandSt.of Connecticut and New
" . *York in Ohio for example. .
11. 1 Stat. 5. | |
12, 1 .Stat. 137. S ’ ‘ v )
13. 1 Stat. 419. o |
‘1h. 1-Stat. Th3. . B s
15. 2 Stat. 6. | | '
16. Act of May 13, 1800 (2 Stat. 85). >~ y
17. '2 Stat, 139
18. 2 Stat. 829. /
R . Y - ‘
19. 8 Stat. 214. .
20, See Kansas or Kaw Indians v. United States, 80 C. Cls. . ,
. 264 at : -where the Court of Claims in interpreting
an 1815 treaty stated: g T o .
" . .the stipulation that the plaintiff tribe acknowledged .
itself to be under the United States and°no other nation
in no way divested the plaintiff tribe of its sovereign
power to énter into treaties with the United States-on :
equal terms or lessened its obligations under such treaties
"when made. The purposg and-effect of the treaty were to
place the, contracting ¥arties on the same footing in every
_respect upon which they stood before the war with Great
Britain. No contemplation is made that the relationship of
‘guardian and ward existed between them before thc war.
Certainly this relationship could not be created by a
' treaty that merely reestablished their preex%sting politic~
al relations.. - . .
. B : . v
21. 3 Stat. 383. ' : .
22. 3 Stat. 428. - — |
23. - 3,Stat. 516. |
2L, Sioui'tribevof Inﬂians v. United States, 64 F. Supp. 312 -.
at 1946). , S A . -
25. L Stat. 51h4. -
26. 'L Stat. 564. I - L
o | . .
% : L
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27 i Stat. 729.
28. 4 Stat. T35. .
. 29. 9 Stat. 203.

s 30. 9 Stat. 395.
31. 9 Stat. 437.
32. 10 Stat. 2. L '

33. 12 Stat. 427. ' . o
. 34. 14 Stat. 347. 7 .  o _ .~ <@
35. 15 Stat. 17. I R B

36, 15Stat s81. . .

37. 15 Stat. 589. Lo - ' |
38. 15 Sﬁat.\595, | . |
39. 15 Stat,619. , . - | | | | W |
40. 15 Stat,'635. . . ‘ - ‘

L1. 15 Stat 649. . o -

L2. 15 Stat. 655. N e

43. 15 Stat, 667. J .

Wb, 15 Stat. 673. . . | (

L5. 15 Stat. 228. vg%/" |

L6. 16 Stat. 54k, 566. - °

7. 17 Stat. 136. ‘ o |

L8. 17 Stat. 484. ~" , ‘

49. Aet of MaFQh 3, 1873, 17 Stat. 623. J | }

'50. 19 Stat. 58. e o | XA N %

' |
\
|

had

' 51. 22 Stat. 181v—
52. Act of May 17, 188L, 23 Stat 24
53. 33 Stat. 616.
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- 54, Discrimination seemed to be the fate of Alaska Nativeél' .
. C under both territorial and federal and missionary schools.
: In the case In re Petition of Can-Ah-0pugqua for Habeas

Corpus, 29 Fed. 1 .an Indian mother was refused
the right:to take her child from a missién school because, -
in the words of the court: S . .
- Tt is the experience of those who have been engaged
"% . °  in these Indian sc¢hools that, to make them-effectual
' - as disseminators of civilization, Indian children
. should, at a tender and impressionable age, be ep-
tirely withdrawn from the camp, and placed under/the
" control of the schools. . ¢ , :
It was nqQ better for Indians who tried to adapt to the
1life of -the white man.’ In Davis v. Sitka School Board,
(3 Alaska 481) (1908) Indian children of mixed blood
\ ancestry tried to gain admission to the Sitka schools.
The court ruléd against their petition on the basis
: that they were '"not civitized," even though their step-
. father, 'an Indian, was a prosperous businessman in
Sitka. Acéording to the court: 'Civilization, though,
. of course, the term must be considered relative,-.includes,
. I apprehend,-more than a prosperous business, a trade, a’
House, white man's clothes, and membership in a church.
. The burden of establishing that the plaintiffs live the
? civilized life is upon them and I fail to find in the -
' testimony evidence of a gondition that inclines-me to
‘the opinion that the Davis children have that requisite,'

ba .

o

. 55. Act of February 25, 1884 (23 Stat. 268). . =
56. 31 Stat. 950.. ../, .
57. 2L St_a'tk.. 388. . ’ Lo ‘* 3

58. "Act of Mayj8,-1966”(3h S{éﬁ.'lsz,'iSB%; : ..

KN 59. Cohen, Felix. Federal Indian'Law, University of New
.Mexico Press, ATbuguerque; New Mexico, 1970. p. 26.

60;A341 St;t. 350.

61. L3 Stat. 253.

62, » 1,2 Stat. 208. o
- 63, AEt”of June 14,'193¢ kas Stam.f9$4}.
64..'Apt of April 16, 193bv(48'8t;t. 596) .
65. Act of June 4, 1936 (49 State 1458).

°

ks

bl

k]

) . 5 66. .54 Stat. 1125. , L
L 6, Act of August 8, 1953 (67 Stat. 530, 536) .
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68. Act of Aﬁgust 15, 1953. &
69, Act of August 5, 1954 (P.L, 83~ 568) _ -
70. Annual Report of ‘the Secretary of the Interlor, (1936)
‘ .pp..169-172 L

71. P.L. 87-27..

@ -

72. P.L. 88-h52. - -

® 5. P.L. 91-230. “ |
e \ 76; P.Lo 81"871{-. -
., ‘ ‘ /
: . ) "
8 ' 1,
/
o A
. . ) ’ & L]
\J - .
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the Court of Claims notes: -
The onhes who suffered substantial damages were the
children théemselves. Granting that-the loss of an
English- educatlon in its elementary branches might
handicap, oné in his tramsition from a tribal Indian
.to the habits, customs, and made of life of the
! Whites, how may it be redu &zto dollars and cents?

Juvenile’ education might artd probably would have
had a degree of civilizing influence on the tribe
‘as 'd whole, but again the measuring of damages,

thaklng restitution for an alleged doss in money, _

. 18 one which in 1tself resists calculation. ~

2. (ClVll No.’ 9213 W.D. Washlngton, Fe ruary 12, 197%)

3. Sioux Trlbe v. United States, 84 C. Cly, 16 at 26 (1936)

the Court of Claims notes:
"The record establlshes that for a long period of.
time the Government did not strictly observe the
provisions of the seventh article of the treaty
of 1868 or Section 16 of the Act of 1889 with re-
spect to -flarnishing the educatlonal fac1lc;1es
provlded for therein. o

L. Osage Nation of Indians v. Unlted States, 97 F, Supp. 381 .
'TT§%T71 Tn this case which involved determination of the
use of funds derived from the sale of Osage lands under
the treaty of 1865, the .court noted:
However, no record whatsoever was kept of the négo—
tiations involving.the Osage treaty in suit. -

" Notk: The remainder of the footnotes are taken from the

National Archives Microfilm Copy; Microcopy TA49L; Roll No. 1j; -

Introduction and Ratified Treaties, 1801-26; Record Group 75,
. BIA Records File. They will be cited accerdlng to-the type -
of material, i.e. letter, 1nstruct10ns, JOurnal etc. and by

Microfilm Frame, 1 e. Frame. AQA . o . ..

75.v Frame 366, Letter from Cherokee Chlef Path Klller to U. S.

o
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Commissioner Joseph Mchnn, dated 12 July 1818 and sent
K from Turkey Town. .

6. TFrame 393, apd 394, Letter from Joseph MSMlnn, U.S. Com—o'
o missioner togbe read in open‘ council, dated 18. November '
1818 and sent from the Cherokee Agency. - . -5

A
o Tew Frame 1,08, Letter from the Cherokee Natlonal Commlttee of
‘ Chiefs and Warriors to Joseph McMinn, dated 21 November
‘\g;= ' 1818 and sent from a council near the "Cherokee Agency.

§
8. Frame hhl,?ﬁitter from Governor Lew1s Cass to the Hon.

John C. Calhoun, Secretary of War, dated September 30,
- 1819 and sent from Detrolt o,

N 9; )Frames Li;2 and AAB., -\ o \Q o - : ' ,'. g

_ >
10, Frames hhh and AAS .

- 11, Prame492 Letter from Comm&ssloners Andrew Jackson and L

Thomas Hinds to John C. Calhoun, Secretary of War, dated .

-F? , 19 October 1820 and sent from the Choctaw Treaty Grounds.

’ 1
12. Frame 439, Minutes of proceedings of Wmh. P Duval James
_ Gadsden, and Bernardo Segui, appointed by the Pres1dent
- to hold a treaty with the Florida:r Indians, (Talk of Colonel
Gadsden, 6 September 1823). : . '

13. Frames 586 and’ 587, Letter from the Choctaw Deleggtlon to .
- John C. Calhoun, Secretary of War, dated 14 January 1825
and sent from Washlngton, D.C.

.
:

1h, Frames 612 and 613 Letter from the Choctaw Delegation to
John C., Calhoun," Secretary of War, dated 2 November 1824
and sent from Washlngton, D.C.

15, Frames 637 and 638, Journal of Proceedings of the Commis-

. - sioners appointed to treat with the Creek Indians, 16 July .
182#, Address to the Chiefs on 9 December 182h o

_ 16, ‘Frame 696, Letter from Governor William Clark’ to James v
A © Barbour, Secretary of War, dated 11 June 1825 and sent from’
: St Louis. . , L B A _ 1 5

17. ' Frame 693, Letter from Governor Wllllam Clark to James

=~ Barbour, Secretary of War, dated 11 June 1 25 and sent from
. St. Louis. \ .

i .
18. Roll No. 2; Rat1f1ed Treaties, 1827-32, Frame L3, Journal
of Proceedlngs ‘of a council held at Green«Bay on 18 July

1831 by Colonel Stambuagh and the Menominees.

. e :
19. Frame 451, same couscil. I o

., ©
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: 31. Frame 17&.

R . ' -
. .
A4

20. Roll No. 3, Ratified Treaties, 1833-1837, Frames 109 and
110, Council with the Pawnee Nation of the Flatte River
9 October 1833, (Talk of Commissioner Henry Ellsworth).

21, Roll No. 4; Ratified Treaties, 1838-1853, Frame 236,

Letter from William Armstrong, P.M, Buttes, and James
- Logan to T, Hartley Crawford, Commissioner of Indian
Affairs, dated 4 January 1845 and sent from Fort Gibson. v

'25;_ Frame BOi“OCommiSSibnefs°talk of Monday, Novemb;2‘10,11845,
. A J

from the Journal’ of Proceedings of a council of 3 November
1845 to 2 December 1845 between the Chippewas, Ottawas,

* and Pottawatpmies'and Commissioners Glege and T. P,

* . Andrews. . o 4 . o

~ -

-23. frame 308, Rottawatomies' written statement, Wellnesday

-~

12 November 1845,

24, Frame 310.

A
I }

l.
25. 'Frame 313. = \ -
|

26. Frame 313.

<

’

27. Frame 335, Commis§i$ner Andrgws,@16'June.l846.\

: : . o > T o= T

28. Roll No. 5, Ratified Tréaties, 1854-1855, Extract from a
- letter dated 20 December 185, from Joel Palmer to Commis-
sioner of Indian Affairs George'Manypenny. ' C

?9. Frame 155, Extract from a letter dated 29 December 1854
from Superintendent Joel Palmer to Commissioner Manypenny.

30. Frame 176, Extracts from "Records of ‘the Proceedings of the
- Commission to hold Treaties with the Indian Tribes in :

Washington Territory and the Blackfeet Country, (Proceed- -

ings of 26 December 1854). o o S

4

”\;32. Frame 198, Excerpts from 4 letter dated 30 December 1854

from Governor Stevéns to the Commissioner of Indian Affairs
explaining various provisions in the treaty. o

33. Frame 294, Excerpt fromnaccqunt'of.the treaty éouncil

proceedings, Governor Stevens explaining the treaty, 26°

Japyary'l 55."& : R o

34, Frames 385-39L, Extracts from'an interview of 21 February

1855 between Commissioner of Indian Affairs and the
Mississippi and Pillager Chippewas, conversation between
Hole-in-the-Day and the Commissioner and H. M. Rice.

~ : ’ . ' . - ~
R .
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3 5..

L0.
L.

L2,

Frame 553, Extracts from "A true copy of the Record of
the -Official Proceedings at the Council in the Walla
Walla Valley, held jointly by Isaac I. Stevens, Gov &
Supt W. T. and Joel Palmer Supt: Ind. Affairs O. T. on |
. the part of the United States with the Tribes of Indians
named in the Treaties made at that council Jung 9th and-
11th 1855. , S g - :

Frames 902 and 903, Extracts from "Official Proceedings
of the Council he¢ld by Governor -Isaac I. Stevens,. Supt
Indian Affairs, &. T. with the Flathead, Pend Oreille

- and Kooteriay Tribes of Indians at Hell Gate in the

- Bitter Root Valley, Waggington Territory, commencing the

. seventh day of July, 1 5h (Speech of Governor Stevens on |
July 19th). - o .. - ' , SO
Roll No. 6, Ratified Treaties, 1856-1863, Frames 613-615,
Excerpt from an "interview of William P. Dole, Commissioner
of Indian Affairs, with the Chippewa Indians from Lake

- Superior, March 3, 1863. e L

. Fréme'677 and’687,iExcerp€ from the Proceedings [of 27,May~
1863, Superintendent Hale listing the specific failures of
the United States to live up to previous treaty. '

]

Roll No. 7, Ratified Treaties, 1864-1868, Proceedings of
the Indian Peace Commission, National Archives, Record
Group- 48, Volume 1, p. 99, SenatorHenderson addressing
the Cheyennes, Arapahos, Kiowas and Comanshes at Medicine
-Lodge Creek, Octobe®™9 1867. ‘ - :

_ Ibid., pp. 100-101. o N e
Proceedings of the Indian Peace COmmiséion; Vol. 2, p.
103, Commissioner John Sanborn addréssing the, Oglala
Sioux at ‘Fort Laramie, Wyoming Territory, May 2L, 1868.

Proceedings of the.Indian Peace Commission, National
Archives, Record Group 48, Vol. 2, Letter of Gen. C. C.
Augur to President, Peace Commission, October 4, 1868, re.
treaty negotiations with the Bannocks and~Shoshoni.
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FOOTNOTES TO SECTION THREE

. "‘ 7 Stat ':‘|.3 .

.”;Gohen, Felix, Federal Indlan Law, p. 9.
.

Act . of August 7, 1789 {1 Stat. 54)-.°

1 Stat. 67, 68

1 Stat. 279
‘Act of Aprll 18 1796 (1 St&t h52)

aés of April .21, 1806 (2 Stat. L02) .

Act of May 6, 1822 (3 Stat. 679).

. L Stat. 56L. . i7 Pqi'
L Stat. 735.” ‘ )
17 Stat. 4,8L.

4 Stat. 561 . -

Act of July 29, 1848 (9 Stat.. 252)
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15 Stat 228.
19 Stat. 58.

-
W

. 22 stat. 181.

o~
SRR

. Act of,January 30, 1897 (29 Stat. 698).

[y
.0

P.L.. 81-870. o ‘
63 Stat. 1k. o e,
. P.L. 84=533.. ' '
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22..
23
zu;g

25.

. 26,
;27;

29.
" 30.-
31,
32,

33.

3L,
. "35.
36. "

37.
38.

39,
40!
L1,
2.

L3.
L.

45,

L6.

LT,

' 42 Stat.. 36@.

e

83 Stat. 120
ghet of July 2, 1862 (12 Stat. 1 503).
Act of August 30, 1890 (26 Stat £18).
5L Stat. 1237.

P.L. 87—27
33 Stat. “724. |
P.L.°89-15. . - ' . R
P.L. 92-5h. R

79 Stat.\667. = k/2>/ - e n T
76 Stat. 920. X - I . N .'w

7 Stat.78.
12 Stét-x83h."
lA.Stat{ 309,
20 Stat:Véeg,sé .

‘24 Stat. 383;’  | .:'¢ R
25°Stat. 217, 239. B
sosga.79. -,
210 U.S. 50 (1908)
39 Stat. 969, 988. . - . . B B
Pal.. 90-280.
39 Stat 950{ : -
43 Stat " 536,

35 Stat. 53.' T KIS SO _
P.L. 85-205
L6 Stat 9.
Act of May 15, 1930, P. L 71—285
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- 51,
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54,

55.

56,

o7.

58,
59,

‘Act of August 17, 1950, P.L. 81-732.
45 Stat. 1185,

60 Stat. 962.\

P.L. 80-454.

e
";a

Act of February 13 1931, | L§§31—173

Act of October 8, 1940, P.L. 76-761. ,[.

Act of July 1, 1940, P. L. 76»#97

Act of August, 8 l9h6 P. L 79—874
~Act of July 11, 1957, P.L. 80—235

Act_of October. 6 1949, P.L. 81-628“» .

P.L. 82;29i;'.5! | I o4
P.L. 85-249. '
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FOOTNOTES. TO SECTION FOUR
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1. Rlchardson, James D., A Compllatlon of Messages and.Papers‘

. "of the Presidents (1789—1902) VOl T p. 199. o
2.  Ib1d '.rlé > ;~ , IV t-‘j SR
Y 3 Tetalp. 236, . R \ |
L. Ibid..p. 683, b Lo |
' 5., 25 Stat. 388, ., L o o " g S

6. Ibid. p. 45. | Y
7. Publlc Papers of the Pres1dents, Rlchard M.. leon, 1970
- U.S,. G P.O., Washlngton, D.C., 1971, pp. 364—576 : .

8. 'Congress;onal Record, House, July 17, 1882, p- 6153
hd 3 . ~ '

9. Ibld p. 6154,

10. Congressional Record, House, ;August 4k, 1921, p. 4659.

R
11. Ibid. p. 4671. P
. 12. Ibid. P. w672,
- s
13, Tbid. puk67R. - 0 ’ |
- 1h.~'See Unlted States V. Santa Fe Pac1f1c R Co. Blh U.s. 339
f(19%;) o el N

15. 'Se€ Choate V. Trapp, 221 i .S., 665 (1912)

16. Cherokee Natlon v. Georgla, 5 Pet 1 (1831)

17. See Ex Parte Crow Do“, 109 U.S. 556 (1883) and Un1ted States
+v. .Kagamay 75 (1 886). )
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.18,

"See Perrin v.' - United States, 232 U.S. 478 (191#) and .
‘Seymour v, Superlntendent ~366 U.S. 351 (1962) _

19. 'Semlnole Natlon V. United btates, 316 U.S. 286, at}296-‘
n -1 295, (1977, \ | | v
4 20 ~42,3tat¢;208. - o % -
21, 48 stat. 596.71‘ ' R
22. 49 stat.~1967. , , :
23. See, for" example, the Act of July 1, 1898 30 ‘Stat.
) 567 which ratifies an agreement between the Dawes Com=~
' N mission and the Seminoles. ,
) - ’.' 2#.'.Un1ted States. v. Sandoval 231 U. S 31 at 45—#7 (1913).
" ' 25., Ibid. p. L6, o AR ' o
26. El¥yv. .Wilkins, 112 U.S. 94 (1884) | .
27. Constltutlon, art. 1,.sects 2, 8 aft 2, sect 2
28,75 Pet. 1 (1831). .
" 29. P.Le 92-318. - e
| . 30. P.L. 91-152, o | S
;;JT.' 31, P.L.f83-480., 7,.-  | | _
o V'éz:l P.L. 88-352. ~/ | o - e
33, PlL. 92-5h. . S
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